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Conflict of interest at the bedside: surrogate
decision-making at the end of life

SUSAN P. SHAPIROY

1. Introduction

A significant tension besetting fiduciary or trust relationships is that the
most able and desirable trustees — who offer familiarity and intimacy,
caring and commitment, esoteric knowledge, inside information, exper-
tise, hands-on experience, and political, financial, and social capital — are
also least likely to be disinterested. Paradoxically, then, conflict of interest!
is often embraced by principals even as it is renounced.? In this chapter,
I explore the implications of this paradox in the most asymmetric and
vulnerable of fiduciary relationships, in which surrogates make medical,
often end-of-life, decisions on behalf of incompetent patients unable to
speak for themselves.

This most asymmetric of fiduciary relationships was born of the core
principle in Western bioethics of autonomy and self-determination: that
we have the right to control our bodies, to make informed decisions
regarding our own medical treatment, including the right to refuse life-
sustaining interventions. Indeed, this right of autonomy is so funda-
mental, that it extends beyond our ability to exercise it. Federal and state

x

This material is based upon work supported by the American Bar Foundation, M.D. |
Anderson Foundation, and the National Science Foundation under Grant No. SES

0752159. Any opinions, findings, conclusions, or recommendations expressed in this

material are those of the author and do not necessarily reflect the views of the National |
Science Foundation or the other foundations. |
The conception of conflict of interest employed in this chapter is that developed by Peters,

‘Conlflict of interest as a cross-cutting problem of governance’, Chapter 1 in this volume. ‘
See also Davis, ‘Empirical research on conflict of interest: a critical look}, Chapter 3 in this
volume.

Shapiro, Tangled Loyalties, p. 8. For a somewhat similar insight, see Friedberg, ‘Conflict of
interest from the perspective of the sociology of organised action, Chapter 2 in this
volume.
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laws throughout the United States empower so-called surrogate or proxy
decision-makers to act on behalf of patients who lack decisional capacity.
These laws dictate that surrogates follow our stated wishes and, where
they are not available or appropriate, use ‘substituted judgments’
choosing as we would now choose if we were competent and aware of
all the relevant facts and circumstances, including the fact that we are
incompetent.” In exercising substituted judgment, fiduciaries stand in
our shoes — taking account of our prior statements, actions, instructions,
personal value system, character, goals, beliefs, attitudes, and lifestyle —
to try to replicate what we would have wanted.* Where our substituted
judgments cannot be determined, legal doctrine instructs surrogates to
adopt a ‘best interest’ standard, to advance our interests, promote our
well-being, and choose, after weighing the benefits and burdens, a course
of action with the greatest net benefit.

It is this delegation of the exercise of autonomy to a surrogate
decision-maker that gives rise to a profound fiduciary relationship.
Incompetent or comatose patients often do not select their fiduciaries,
specify their obligations, direct or control their actions, instruct them of
their preferences, have an opportunity to change those preferences,
monitor trustee behaviour, or fire or replace their trustees. Fiduciaries,
often making irreversible life-and-death decisions, typically have no
training, no experience, no instruction in fiduciary responsibility or
the laws that regulate their role. Their obligations often come suddenly
on the heels of a medical crisis, out of the blue, with no opportunity to
prepare for or to acclimate to their role and face decisions that must be
made immediately, with no time for consultation or deliberation.

State laws provide an opportunity for us to minimise the asymmetries
in this fiduciary relationship with our would-be surrogate decision-
maker. We are encouraged to execute advance directives while we are
still competent that name our future surrogates (‘powers of attorney’)
and/or that specify our preferences regarding end-of-life care in instruc-
tional directives (sometimes called ‘living wills’). But a large body of
empirical research® indicates that Americans rarely do so. And even on

? Buchanan and Brock, Deciding for Others, pp. 94-95.

* Emanuel and Emanuel, ‘Decisions at the End of Life’

> Kass-Bartelmes and Hughes, ‘Advance Care Planning’; Pew Research Center for the People &
the Press, Strong Public Support for Right to Die: More Americans Discussing — and
Planning — End-of-Life Treatment (2006), available at http://people-press.org/report/
266/strong-public-support-for-right-to-die (last accessed 15 December 2011); American Bar
Association, ABA-Commissioned Poll Finds More than Twice as Many Americans Talk About
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the rare occasions that patients do specify their treatment preferences in
advance, instructions are often too vague or do not apply to the particu-
lar decision at hand and, therefore, provide little guidance to surrogates.
Surrogacy laws specify who our default proxy decision-makers will be for
those of us who decline to name them® as well as the kinds of medical
decisions they are entitled to make.”

Surrogates, whether named by patients in advance or by legal default
rules, tend to be their family members. The compelling case for
entrusting them with this profound responsibility, especially with
making substituted judgments, reverberates from Presidential Com-
missions to court opinions to empirical data. Rhoden summarises
the argument:

Not only are family members most likely to be privy to any relevant
statemnents that patients have made on the topics of treatment or its
termination, but they also have longstanding knowledge of the patient’s
character traits. Although evidence of character traits may seem incon-
clusive to third parties, closely related persons may, quite legitimately,
just know’” what the patient would want in a way that transcends purely
logical evidence. Longstanding knowledge, love, and intimacy make
family members the best candidates for implementing the patient’s prob-
able wishes and upholding her values.

... The family is the context within which a person first develops her
powers of autonomous choice, and the values she brings to these choices
spring from, and are intertwined with, the family’s values. A parent may
understand a child’s values because she helped to form them, a child may
grasp a parent’s values because the parent imparted them to her, and a
couple may have developed and refined their views in tandem ... [I]t

Planning for Healthcare Emergencies than Take Action (2008), available at www.abanet.org/
abanet/media/release/news_release.cfm?releaseid=345 (last accessed 15 December 2011); US
Department of Health and Human Services, Office of the Assistant Secretary for Planning
and Evaluation Office of Disability, Aging and Long-Term Care Policy, Advance Directives and
Advance Care Planning: Report to Congress (Washington DC, 2008), available at http://aspe.
hhs.gov/daltcp/reports/2008/ADCongRpt.pdf (last accessed 15 December 2011).

A sequential order usually beginning with guardians of the person followed by spouses,
adult children, parents, siblings, adult grandchildren, and close friends. Interestingly,
despite the legal priority of spouses as surrogates for married patients, several studies
find that a substantial number of married patients (a fifth to a half) indicate that they
would not choose their spouse as their surrogate decision-maker. See Lipkin, ‘Identifying
a Proxy for Health Care as Part of Routine Medical Inquiry’.

Not surprisingly, surrogates selected by state default rules have more limited rights to remove
life support than powers of attorney who were chosen by the patients themselves.
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makes sense, when trying to identify the choice the patient would make if
she could, to defer to the family as one of the groups from which the
patient’s former power to make rational choices arose.®

But family members or other intimates have the most to gain or lose by
discretionary decisions they make on the patient’s behalf. This is not to
say that surrogates intentionally put their interests first or are even
mindful of divergences or tensions between their interests and those of
the patient. It is simply to say that, as in all fiduciary relationships,
conflict of interest is inherent in surrogacy and perhaps even more acute
because of the overwhelming attraction of intimates as surrogate deci-
sion-makers.

The conflicts of interest investigated in most of the contributions to
this volume are embedded in complex organisations, professional ser-
vices, and state and multi-national political institutions, and inflamed by
the increasing complexity and interdependence of social life, as Fried-
berg has observed.” This chapter reminds us that conflict of interest
threatens even the most simple, primordial relationships that form the
bedrock of our social structure.

2. Research methods

In this chapter, I explore how conflicts of interest arise at the bedside and
how they are resolved with data from a multi-year (2007-2009) ethno-
graphic study of more than 2,000 patients who passed through either the
neurological or the medical intensive care unit (ICU) of a large urban
Ilinois teaching hospital in the United States serving a demographically
diverse population. The neurological ICU houses patients experiencing
brain trauma, tumours, haemorrhages, strokes, seizures and spinal
chord injuries. Patients in the medical ICU suffer from organ failures,
sepsis, respiratory distress, cancers, bleeding and so on. Two hundred
and five patients (with at least a three-day ICU stay) lacked the ability to
make medical decisions; the study focused on more than 600 surrogate
decision-makers and others who spoke on their behalf. They faced a host
of medical decisions, ranging from whether to undertake surgery or
other medical procedures to whether to withhold or withdraw life
support or donate the patient’s organs.

8 Rhoden, ‘Litigating Life and Death), pp. 438—439.
? Friedberg, ‘Sociology of organised action, Chapter 2 in this volume.
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From daily rounds with the critical care team, observations of more
than 1,000 interactions and meetings between almost 300 different
health care providers and patient families and friends throughout the
day, and both paper and electronic medical records, data were gathered
on the medical issues patients faced, the interventions made, the dispos-
ition of their hospital stay, their advance directives (if any), what tran-
spired in meetings with their representatives regarding their medical
care, and their demographic characteristics and those of meeting par-
ticipants. After each observation, detailed accounts of the interaction
and what was said by each participant were prepared. They note the
questions representatives ask; the concerns and values they articulate;
their statements about the patient; references to advance directives; the
memories, reasons, and justifications they share; references to their own
needs or concerns or those of others; comments about financial matters,
the things they do not say or ask; the disagreements among one another
they negotiate; as well as the decisions that they make and remake over
days and weeks. Observations also record how health care providers
interact with patient families and friends, the conditions under which
they confer with them, and how they frame the issues and advise them.

Despite the extraordinary opportunity to observe different configur-
ations of surrogates and other family members on many occasions
interacting with different medical staff, often in lengthy conversations,
one faces significant methodological challenges assessing their conflicts
of interest. First, actors engage in self-censorship, maintaining silence
about their self-interests or pressures from others and how they may
conflict with those of the patient (at least while talking with hospital
staff). Secondly, it is rare that patient interests are independently
known. Because most patients are unable to speak for themselves and
few put their preferences in writing, information about their interests
are typically reported by family members. Although the latter may not
intentionally lie about the patient’s preferences so that they appear
consistent with their own, informants may not be aware of the diver-
gences. As Rhoden observed, our preferences are first formed in the
cauldron of family values; members may therefore erroneously assume
that what they want for themselves replicates what patients also want. '

10 Social psychologists label this phenomenon a false consensus effect, in which individuals —
even strangers — tend to overestimate how much others agree with their judgements, values,
positions, choices, or behaviours. See Marks and Miller ‘Ten Years of Research on the
False-Consensus Effect’
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Finally, surrogates and others face psychological blinders to the recog-
nition of their own conflicts of interest.'!

Surmounting these methodological limitations requires various indi-
rect strategies, especially given that researchers were not authorised to
address or question family members directly. One listens for questions
asked as well as statements made, for inconsistencies in rationales or
justifications, slips of the tongue, perseveration on a particular theme,
inordinate numbers of references to the self (‘I want’) and infrequent
references to the patient, and so on — none of which, of course, is
dispositive that the speaker has succumbed to conflict of interest. One
waits until conflicting interests or priorities within the family and among
other members of the patient’s entourage detonate and members begin
questioning the motives of one another. Or one waits for physicians to
explicitly ask surrogates to differentiate between patient interests and
their own or those of others or to question their disinterestedness. No
strategy is perfect, but one may get a better sense of conflict of interest by
observing a population that is exhausted, frightened, under stress,
battered repeatedly by questions from medical providers, and preoccu-
pied by more serious matters, than a group of professionals, politicians,
CEQs, and other fiduciaries better able to control the conversation and
conceal their motives and interests.

3. Sources of conflict of interest at the bedside

NEUROSURGEON: One of the things I need to talk about is all of the delays
that have occurred when your family refused or questioned various inter-
ventions that our medical team felt was necessary to provide appropriate
care.

DAUGHTER: What are you referring to? The delay in the EVD [a drain to
remove fluid from the brain]? ... We asked the resident if it could wait
until the morning and he said that it could. . .. The next morning, when you
said it was necessary, we agreed to it right away.

NEUROSURGEON: With your delay on the decision regarding the EVD, we
thought that maybe you were trying to decide whether to pursue the most
aggressive care or whether to let him pass. But there have been many other
delays or the refusal by your family to allow the doctors to perform what was
in your father’s best interest. I have had no problem with you. I have been
able to work smoothly with you. But I have heard complaints among the
staff that there was some motivation for your delay, that maybe you didn’t

' Chugh, Bazerman and Banaji, ‘Bounded Ethicality’. See also Davis, ‘Empirical research’,
Chapter 3 in this volume.
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have your father’s best interests in mind. I am the physician of record in this
case. . .. If anyone makes an allegation, I am responsible. I need to air it and
get it out on the record. If there is an appearance of impropriety, I need to
consider ir. Some day if there is a dispute about an inheritance, for example,
I dor’t want to be responsible.

DAUGHTER: Who has made these allegations? What exactly did they say?

NEUROSURGEON: I don’t think it would be appropriate for me to say more.
I don’t want to do anything that might undermine his care. [Neurosurgeon
continues repeating how much interference there has been.]

[Daughter tries to find examples that he may be alluding to and providing
explanations for the cause of the delay.]

NEUROSURGEON: I am not making any accusations.

DAUGHTER: You said ‘appearance of impropriety’; that’s a quote.. . . I could be a
little offended by what you are saying. Actually, I could be extremely offended.

NEUROSURGEON: I'm sorry, but you are not my client. The patient is my
client.

SON-IN-LAW: ... I would like to be able to talk with the people who have
reservations about us and address their concerns directly. Is there a way to
expunge that accusation?

NEUROSURGEON: I have no problem with you.

SON-IN-LAW: If you hear this again, please address it to us in a timely fashion
so that we are able to respond to it.

SON: Iam a simple man. All last week, we were told that there is a fork in the
road and we need to decide which fork to take. If we wanted to do my father
harm, we could have easily taken the other fork. We wouldn’t have needed to
delay procedures to do this.

This dialogue that unexpectedly exploded in a family meeting meant to
provide an update on the patient’s condition and set goals for his care
represents the most explicit accusation of conflict of interest in the study.
The family was rather affluent and the uncharacteristically abrasive,
distrustful, interfering, micromanaging children (who maintained a
twenty-hour hour vigil by the patient’s bedside for several months) were
the subject of gossip, derision, and suspicion by many of the nurses and
doctors entrusted with the patient’s care. Unable to make sense of the
family’s extremely unusual behaviour in any other way, some medical
staff apparently attributed it to a conflict of interest. The neurosurgeon’s
off-handed example of a future lawsuit regarding an inheritance suggests
suspicion that family members were putting their interest in access to the
patient’s business and considerable wealth ahead of his best interest.
Having spent more time observing this family than any member of the
medical team, I am convinced that these suspicions were ill-founded. But
they represent an omnipresent source of conflict of interest in surrogate
medical decision-making. Surrogates and other family members face

T
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substantial financial costs and potential benefits related to the admission of
a loved one to an intensive care unit. On the one hand, ICU care is
extraordinarily expensive — as much as $10,000 per day.'” Authorising
aggressive or experimental treatments increase both the cost of care and
the length of hospitalisation. Few ICU patients return home immediately
without continuing health care expenses. Some end up in rehabilitation
facilities, nursing homes, or long-term acute care hospitals; even those who
go home may incur expenses for visiting nurses, out-patient therapies,
medical equipment, pharmaceutical or hospice costs. Roughly 84 per cent
of the patients in the study had some form of health insurance or public aid;
but even these more fortunate patients face coverage exclusions, deductibles
and co-payments, yearly or lifetime maximum coverage ceilings or limited
numbers of days of hospitalisation, rehabilitation, or long-term care. These
uncovered expenditures diminish or deplete the patient’s estate (if any), of
which some surrogates are heirs. Many other surrogates must cover these
costs with their own financial resources or those of their parents, children,
or others for whom they also have fiduciary responsibility. For some
surrogates, the timely death of the patient will stop the haemorrhaging of
family financial assets; others may even enjoy a resulting life-insurance
windfall. In short, the death of the patient might serve the financial interests
of fiduciaries or of others who they also serve.

Less often, the death of the patient will threaten financial interests of the
surrogate or others. Perhaps the patient is a principal in a lucrative business
that will not survive his or her death or perhaps retirement benefits on
which the surrogate relied may end upon the patient’s death. Or an
anticipated inheritance may be diverted to a surviving spouse who had
been expected to predecease the patient. Chillingly, in a famous US bioeth-
ics case, the mother of a severely burned patient was advised by their lawyer
that the patient (who was pleading to be allowed to die) was worth much
more alive than dead in an upcoming law suit against the company whose
pipeline had exploded.13 On occasion, then, surrogates face financial incen-
tives to undertake aggressive medical interventions to keep patients alive,

12 To get a different perspective, a week in the ICU costs more than the median income
for an American family for a year. US Census Bureau, State and County QuickFacts
(2010), available at http://quickfacts.census.gov/qfd/states/00000.html (last accessed
15 December 2011).

3 King, ‘Dax’s Case’ The patient was also worth more alive to the lawyer (who was
compensated based on the size of the award) — a double conflict of interest. The mother
ultimately ignored her son’s pleas and ordered that the excruciating treatment be
continued.
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sometimes against their will. As these examples suggest, the financial
consequences of a particular medical decision may affect the interests of
various friends or family members differently, another reason significant
others may disagree about goals of medical care.

There is surprisingly little talk of money in an intensive care unit — by
patients, families, or even physicians, who rarely have any idea of the cost of
the medical interventions they recommend or undertake without a second
thought. Comments that suggest that financial concerns may play a role in
surrogate decision-making are even more rare. Table 18.1 summarises
comments made by surrogate decision-makers pertaining to conflicts of
interest that may have affected their deliberative process. For only 2 per cent

Table 18.1: References to conflict of interest by surrogates
in family-physician interactions'*

Per cent of cases:

Financial concerns 2%
Responsibilities 2%
Loss 7%
Guilt 2%
Emotional burden of decision-making 3%
Conflicting personal values 1%
Concern for the needs of others 5%
Pressures from others 2%
Personal desire'” 6%
Some reference to conflict of interest 23%
1 type of conflict of interest 16%
2 types of conflict of interest 5%
3+ types of conflict of interest 2%
NUMBER OF CASES (205)

!4 The table includes comments that seem to be weighing heavily on decision-makers as they
deliberate. Comments about guilt, loss, the emotional burden of deciding, concern for
others, questions about cost, and so forth that trouble the surrogate but do not seem to affect
decision-making are not included in the table. Nor are comments made by non-surrogates.
More than one type of conflict of interest may be affecting a single surrogate.

!> The speaker simply indicated that is what I want or this is my choice, without any further
elaboration. Many of these surrogates elsewhere expressed fear of loss.
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of the patients were financial concerns mentioned by the surrogate. Two
surrogates in the study were unusually blunt. One, a hospice nurse and wife
of a patient with a life-threatening genetic condition that had already
required scores of surgeries, was finally approaching the lifetime maximum
on the patient’s medical insurance policy. She expressed her doubts about
the point of continuing aggressive care in the face of the patients
impending suffering and death and commented that:

the technicians thought I was nuts when I wouldn’t let them do their tests
because we couldn’t afford them. They can practice medicine the old-
fashioned way. They can start with a small amount of medicine and
gradually increase it. They don’t need to run tests to determine the dosage.

(After the insurance company increased the lifetime maximum, the spouse
authorised another surgery. The patient died about a month later.)
A spouse in the other ICU also expressed financial concerns (among others)
in deciding whether to reintubate (reinsert a breathing tube into) his wife:

RESIDENT: So one option is to take the tube out and if she needs it back in, we
could do everything possible to treat her, including putting the tube back in.

SPOUSE: So she’d need to be in a nursing home, right?

RESIDENT: If we were to continue treating her and doing everything, then yes,
she would ultimately need to be in a facility.

SPOUSE: I can’t afford a nursing home. With the ventilator and the feeding
tube and everything, that'd put me in the poor house. I just can’t afford that.
Neither of us can really. I don’t want that tube back in, I'm set on that.

Undoubtedly other surrogates kept their financial concerns, opportun-
ities, or incentives to themselves. Yet it is striking how few even ask
circuitous questions or make indirect comments that would suggest that
money or insurance coverage is on their minds, certainly a legitimate
factor in decision-making, even if it also sometimes triggers a conflict of
interest. A number of patients and families, especially those authorising
the most aggressive and expensive of interventions, were clearly destitute
(and, ironically, therefore more disinterested); perhaps they didn’t talk
about money because they had none and knew that someone else would
have to foot the medical bill. Perhaps families in countries with universal
health care would behave similarly.

A related source of conflict of interest comes from the caretaking
responsibilities demanded of family members. The trajectory of a deci-
sion to undertake more aggressive treatment usually requires more long-
term familial involvement. Whether it is to quit one’s job or take family
leave to care for the patient, to provide a host of therapies to the patient
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at home, to move in with the patient or renovate the home to accom-
modate patient disabilities or medical equipment, or to commit time to
visit the patient institutionalised in a treatment facility, the long-term
responsibilities typically exceed those of a decision to withhold or
withdraw life-supporting therapies. It was far more common to hear
family members express willingness or even insistence to take on these
responsibilities (many of them too busy to visit patients during their
brief stint in the ICU), than to eschew them. Though, on occasion (2 per
cent of the cases), a surrogate would refuse a recommended intervention
because it would require unwanted familial assistance after the patient
was released from the hospital.

The most common source of conflict of interest expressed in the ICU
reflected emotional issues (11 per cent of cases) in general, and fear of
loss (7 per cent) in particular.

PALLIATIVE CARE ATTENDING PHYSICIAN: I think the question at this
point is how long are we going to allow her to suffer?

GRANDDAUGHTER-IN-LAW: That don’t matter to us, we just want her
alive.

CRITICAL CARE FELLOW: But before we get into all the details of the
tracheostomy, I think it’s important to look at where things are at with
him. He’s very critically ill. I don’t know him as well as you folks do, and
that’s why it’s important to look to you guys to ask what he would have
wanted in this situation, and what his wishes were.

[Partner starts to cry.]

CRITICAL CARE FELLOW: I'm sorry to upset you, it’s just really important to
stop and think about what it is that he would want in this situation, since
he’s so sick.

[Partner totally breaks down.]

PARTNER: I want EVERYTHING done for him. So the trachea whatever, let’s
do it.

CRITICAL CARE FELLOW: Okay, and this is what [the patient] would have
wanted?

PARTNER: [Nods] Please do everything you can do for him. Be aggressive,

7 Days Later

CRITICAL CARE ATTENDING PHYSICIAN: So the update for roday is
basically that he’s doing worse now ... You know, the risk — I mean, the
chances of him recovering at this point are in the miracle range.
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PARTNER: I just, I'm having a really hard time giving up. [Starts to cry] I'm
sorry.

CRITICAL CARE ATTENDING PHYSICIAN: I would like to point out that
you're really not giving up ... We've really done everything possible to
support him and despite all those measures, his body is not able to fight
all this. Have you two ever talked about what his wishes would be in this
situation?

PARTNER: Oh yes. [LAUGHS] He would not be here. I know that for sure.
I don’t care though [LAUGHING], I just don’t care. I know it’s selfish, but
I dow’'t want to let go. I know I'm not being rational right now. I just can’t
imagine not having him. [Starts to cry more]

CRITICAL CARE ATTENDING PHYSICIAN: I just think it’s important to
think about what he would want.

Few surrogates were so open as these two about their fear of loss or their
unwillingness to put their selfish interests aside to honour patient
wishes, even if it meant misrepresenting those wishes. But fear of loss,
of letting go of a life partner they cannot bear to live without, of being
alone, comes up relatively frequently in discussions about goals of care.
And several surrogates admitted regretfully after the patient’s death or
after months of tortuous futile treatment that they had been selfish and
should have decided to stop aggressive care much earlier. As the mother
of a 42-year-old who had suffered multiple surgeries and interventions
for a devastating brain tumour confessed many months into her child’s
hospitalisation, ‘we have been flouting her living will’ (which indicated
that the patient didn’t want to continue to live the way she had been
previously living) ‘and perhaps it is time to honor it’.

Other emotional needs of the surrogate sometimes got in the way
of advocating for the patient as well. They included guilt or fear of being
responsible for the patient’s death (which was typically manifested
in demands for continued, usually futile, treatment and interventions
long beyond what was in the patient’s best interest), anger (e.g. at the
doctors, which was expressed in refusal to accede to their recommen-
dations, thereby causing needless suffering for the patient), the emotional
stress of decision-making (which resulted in avoidance or delay, again
increasing patient suffering and sometimes undermining care), or
suffering from watching the patient suffer (which might be alleviated by
the patient’s death).

Rarely (1 per cent), the values or religious beliefs of the surrogate and
patient conflicted. One of the most ethically mindful of surrogates in the
study acknowledged as much and asked to meet with the hospital ethics
committee and a priest. The spouse explained that, although the patient
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was an agnostic and had expressed in a lifetime of conversations that he
would not want to be kept alive under existing circumstances, she was a
practising Catholic and concerned about the moral claims of the church.
Whether she ultimately put her beliefs aside or was counselled how to
reconcile the conflict, the spouse forcefully and lovingly reprised and
advocated for her husband’s interests. Other surrogates expressed reli-
gious values or doctrine, concern about playing God, the belief that life
must be prolonged at all cost, and so forth as they worked through their
fiduciary obligations. It was unclear whether the patient shared their
religious views or whether surrogates were speaking only for themselves.
In many of these conversations, the patient’s interests, beliefs, or prefer-
ences — religious or other — were entirely absent from the conversation; it
is likely that the religious values that guided surrogate decision-making
were those only of the surrogate or that their personal religious convic-
tions trumped their advocacy of incompatible patient interests.

As noted earlier, few patients bother to name their own surrogate
decision-makers; they are chosen according to legal default rules, which
do not always identify the most appropriate decision-maker for a given
patient. It was not uncommon for the prior relationship between patients
and family members to be fractious or dysfunctional. Some patients were
estranged from the default decision-maker, sometimes even in the process
of divorcing them. A few surrogates learned at the bedside that the patient
had been cheating on them. In other cases, ex-spouses were at the bedside
allegedly to support their children faced with decision-making responsi-
bility; though other family members questioned their influence on the
children and tried to exclude them from deliberations. In a few instances,
health care staff or family members suspected that the default surrogate was
responsible for the injuries (physical or substance abuse) that landed the
patient in the hospital. Needless to say, compromised surrogates may
experience greater difficulty silencing their own interests or championing
those of the patient.'® Some of these would-be surrogates sensibly delegated
their fiduciary responsibility to another. Others perhaps achieved disinter-
estedness despite the obvious challenges. And others probably did not. In
one troubling case, the patient’s extended family believed that her husband
was responsible for a fall that caused life-threatening brain injuries. The
husband believed that his wife would want to donate her organs. But the

!¢ Although they may be less conflicted by fear of loss than those still connected with the
patient.
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family threatened that if he made such a decision, they would file criminal
charges against him. So, tearfully, he decided against donation.

Like this last spouse, some surrogates were pressured by others (2 per
cent) or by fiduciary obligations toward others (5 per cent) — typically
their children — that conflicted with their obligations to the patient. They
were torn about the impact of financial pressures occasioned by the
extended treatment of the patient on their obligations to provide for
their children, about caretaking responsibilities to the patient that would
steal time away from their children or other vulnerable family members,
or about the emotional consequences of the patient’s death or disability
on the children or others. Some surrogates were pressured by family
members to make a different medical decision; this was especially
common when the surrogate was a recent spouse, significant other or
friend. And other surrogates delayed decisions so that family members
could travel to the hospital to say goodbye, sometimes at the cost of
extended pain and suffering for the patient. One extremely distraught
and tearful sister insisted that her brother remain on life support until
his financial estate was legally processed because she felt an obligation to
her brother’s employees to whom he had left his business and might not
receive it if the patient died first.

4. Complications

Of course, the sister’s sense of obligation to the employees was inflamed
by the patient himself who, on his deathbed, had prepared his financial
will only to insure that his employees would inherit the business. So
surrogate conflict of interest becomes far more complicated and less
transparent when patient autonomous choices give priority to the needs
or interests of others (including the surrogate) over their own — some-
thing far more common when intimates rather than strangers act as their
fiduciaries. Hardwig argues that they should and quarrels with the
assumption of Western bioethics:

... our present individualistic medical ethics is isolating and destructive. For
by implicitly suggesting that patients make ‘their own’ treatment decisions
on a self-regarding basis and supporting those who do so, such an ethics
encourages each of us to see our lives as simply our own . .. To be part of a
family is be morally required to make decisions on the basis of thinking about
what is best for all concerned, not simply what is best for yourself.!”

7 Hardwig, ‘What about the Family?, pp. 7, 6.
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Other scholars point to cultural differences in conceptions of autonomy
and norms about family authority and decision-making dynamics, even
about putting one’s wishes in writing (which indicates lack of trust in
some cultures), that also diverge from the prevailing individualistic
ethics that allows for clear demarcations of conflict of interest.'®

Some patients really do not want to be an emotional burden to others, do
not want health care expenses to bankrupt the family, do not want their
loved ones to become their nursemaids, saddling them with caretaking
responsibilities. Empirical research has consistently demonstrated that a
majority of patients indicate that the wishes of their surrogates ought to
override their own, even if they are the opposite of the patient’s expressed
wishes."” It is one thing to prefer conflicted agents over strangers; it is quite
another to want agents to act on this conflict of interest. For such patients,
substituted judgements must also incorporate these other-regarding inter-
ests. Are we acting on a conflict of interest if our principals want us to put
our interests ahead of theirs or at least to consider them? If not, where do we
draw the line? How do we operationalise a vague, perhaps disingenuous
expression (tainted by social-desirability bias) that the patient does not
want to be a burden? Is a month of family leave from work too much
burden? $10,000 in medical bills? Moreover, since few patients express these
sentiments in writing or to a disinterested other, there is no way to know
whether a seemingly conflicted surrogate is honouring the patient’s altruis-
tic wishes or betraying the patient’s trust and giving way to the interests of
self or others. Perhaps many seeming cases of conflict of interest at the
bedside are not conflicts at all. But because much of what we know about
patient preferences comes from those with the apparent conflict of interest,
it is impossible to distinguish.

Finally, the analysis has implicitly assumed that patient interests and
preferences are clear and knowable and are being disregarded (even
‘flouted’ as one guilty mother in the study confessed) by surrogates in
favour of other interests. Yet the literature suggests that the assumption
of knowable preferences is far from true, even for the minority of
patients who bother to talk about or document them.?° First, research

18 Berger, DeRenzo and Schwartz, ‘Surrogate Decision Making’; Chan, ‘Sharing Death and
Dying.

19 Hawkins et al., ‘Micromanaging Death’; Puchalski et al.,, ‘Patients Who Want Their
Family and Physician to Make Resuscitation Decisions for Them: Observations from
SUPPORT and HELP..

20 Shapiro, ‘When Life Imitates Art.

CONFLICT OF INTEREST AT THE BEDSIDE 349

finds substantial instability in patient preferences over time, even over
short periods of time.>' Secondly, work on affective forecasting suggests
that we are very bad at predicting how we will feel about medical
problems in the future, generally overestimating the intensity and dur-
ation of our emotional reactions to bad events.?” Thirdly, abstract prefer-
ences expressed when we are healthy and unaware of the particularities of
various treatment choices, side effects, risks, and uncertain prognoses do
not provide clear or appropriate guidance about how to choose among
specific interventions to unforeseen medical crises. And then there’s the
confounding factor that some patients want family interests to be con-
sidered as well. In short, surrogates rarely have a clear script to follow or to
disregard in favour of other interests. It is not that the patient said ‘blue’
and the conflicted surrogate picks red. Rather, the patient said ‘bluish, if
I experience X’; the patient experiences Y, and the surrogate picks ‘bluish-
purple’. This ambiguity or lack of clarity surrounding patient preferences
may allow for other interests to creep in unrecognised. For example:
I know the patient does not want to be on life support forever, but would
want to have a chance to get better. (I can’t bear to lose him.) So let’s just
continue the aggressive treatment.

5. The prevalence of conflict of interest at the bedside

Table 18.1 shows that for not even a quarter of the patients did conflict of
interest besetting surrogates arise in the sometimes dozens of meetings
regarding their care. Although many of the examples I described showed
fiduciaries who were unable to resist their conflicts and admitted as
much, most of the cases in this group involve real threats to disinterest-
edness to which surrogates probably did not succumb. And perhaps a
few apparent breaches actually represent fidelity to patient instructions
that surrogates accommodate self and other interests. Because surrogate
decision-makers must exercise discretion, there are few right or wrong
decisions and therefore no way to determine whether end-of-life treat-
ment choices reflect fidelity to patient interests or were coloured by
interests of the surrogates and others. But just as the 23 per cent figure
appears too large an estimate of actual conflict of interest compromising
surrogate decision-making, other methodological challenges suggest that
it could, indeed, be larger. How many surrogates never let on that their

2! Kirschner, ‘When Written Advance Directives Are not Enough’
2 Wilson and Gilbert, ‘Affective Forecasting’
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decisions were influenced by conflict of interest? Some self-censor, some
misrepresent or confuse their interests with those of the patient, some lie
(especially in the face of physicians who insist that the patient’s wishes
and not the surrogate’s guide decision-making), some fail to give any
rationale or justification for their decision, and others may be psycho-
logically blinded to their conflicts of interest.”” Is the glass half empty or
half full? Given that every surrogate comes weighted with multiple and
significant sources of conflict of interest, the fact that conflicts usually
play quietly in the background is probably a hopeful sign. On the other
hand, given that these are literally life-and-death decisions, even a half-
empty glass of conflicted choices is a glass too full.

Who seems to be most troubled by conflict of interest? Because
potential conflicts are so rare in this study, few differences between
types of surrogates are significant. Two patterns are notable. First, most
surrogate decision-makers are close family members — especially
spouses and children, but also parents and siblings. When surrogates
are not, for example, significant others, friends, or more distant rela-
tives (less than 10 per cent of the cases), they are much more likely to
talk about pressures from others affecting their decision-making. This
is true of 15 per cent of these surrogates, compared with 2 per cent of
the close-family surrogates. Family members are suspicious of the
motives of or even resentful of the non-family surrogates’ connection
with the patient and seemingly feel entitled to pressure them to take
into account what they consider their more legitimate preferences in
end-of-life decisions.

Secondly, of all surrogate categories, conflict of interest overall is most
likely to arise in discussions with parents; this is true of 35 per cent of
parents compared with 22 per cent of other surrogates. Parents serve as
surrogates for patients who are half the age (thirty-four vs. sixty-seven,
on average) of those represented by other types of surrogates.®*
Although the ramifications of medical decisions (long-term caretaking
responsibilities, implications for other family members, lack of medical
insurance, etc.) for patients so much younger are likely to be quite
different and perhaps give rise to different considerations and conflicts,
I think a different explanation is compelling. Parents sometimes do not
think of their children as autonomous actors to whom they owe fidu-
ciary responsibilities, but rather extensions of themselves. This is likely

> Chugh, Bazerman and Banaji, ‘Bounded Ethicality} pp. 74-95.
** With very few exceptions, the ICU patients are over 18 years of age.

————
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exacerbated by the fact that patients so young are less likely to express
their end-of-life preferences, and when they do, have more difficulty
standing up to their parents who may have different priorities. It seems
reasonable that parents do not see their self-regarding decisions as
conflict of interest in quite the same way that a child making decisions
on behalf of a parent would.

6. Silencing conflict of interest*

So what to do about conflict of interest at the bedside? As noted earlier,
physicians sometimes help surrogates recognise their obligations. Several
physicians would repeat the litany, even to surrogates behaving disinter-
estedly: ‘It’s not what we want, but what the patient wants. And there
was the example presented earlier of the neurosurgeon who would not be
quieted about rumours circulated by others that the family did not have
the patient’s best interest at heart. Health care professionals could
certainly play a greater role assisting surrogates maintain disinterested-
ness and ferreting out the breaches. But that presumes that physicians
themselves understand what conflict of interest is, that they have the
time to listen and sometimes interrogate or argue when emergency
decisions must be made quickly, and that they have continuing relation-
ships with surrogates (something rare in rotating shifts in a teaching
hospital and the 24-7 nature of intensive care) so that they can mentor
surrogates and recognise subtle behaviours that may reflect self-delusion
or the tug of other interests. Although this certainly happens on rare
occasions, especially if families are in conflict or if the surrogate stub-
bornly disagrees with the physician’s recommendations for no good
reason, and where time permits, a large-scale change is unrealistic.
Hospital ethics committees are available to help, but they need phys-
icians to refer them the potential problems. If a conflict-of-interest
expert observing families day in and day out (ie. the author) could
not always recognise their conflicts, it is unlikely that physicians with
more pressing responsibilities, few incentives, and less concern about or
sensitivity to conflict of interest would do so effectively.

Some of the typical responses to conflict of interest in other contexts
do not translate easily to those at the bedside either. For example, agents

% For a more theoretical perspective on the difficulties of controlling conflict of interest,
see Friedberg, ‘Sociology of organised action’, Chapter 2 in this volume.
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disclose their conflicts to their principals.*® But, of course, most patients
are aware of their surrogates’ lack of disinterestedness and embrace it as
a reasonable price to secure a trustworthy surrogate who knows them
well. Besides, most patients never picked their surrogates, so disclosure
comes too late, when patients are incapable of responding to the dis-
closure by hiring a different more disinterested fiduciary. Recusal is
equally ineffective. Surely when disinterestedness or the appearance of
it is particularly problematic, some surrogates do recuse themselves or
are encouraged to do so. Soon-to-be ex-spouses, for example, often cede
responsibility to another, as do those paralysed by the emotional burden
of the surrogate role. But most of the alternative candidates have their
own conflict of interest. And turning over responsibility to one with
fewer conflicts also threatens to enlist a surrogate less able to know or
champion the patient’s interests.

Pursuing the recusal route, some bioethicists and others have pro-
posed wresting end-of-life decision-making from conflicted families or
devising an alternative set of default rules when patients have neither
named their surrogate decision-maker nor specified their wishes con-
cerning end-of-life treatment. These proposals generally look to
strangers as a source of default preferences, determining community®’
standards using survey research, public opinion polling data, or con-
tent analysis of the advance directives of those who bothered to execute
them to serve as instructional directives for those without them.*® In
other words, we treat the patient as other patients would want to be
treated under similar circumstances. There is insufficient space here to
critique adequately the many difficulties with such a proposal. But it is
hard to imagine a better incentive to get patients to put their directives
in writing than facing the loss of autonomy and the likelihood that the
preferences of strangers (even experienced ones) will be imposed when
they are no longer able to speak for themselves. Nonetheless, this
proposal takes us full circle to the tension between conflicted intimates
who know us well and disinterested strangers who do not and our
abiding preferences for the former, even with the baggage they bring to
the role.

26 See also Davis, ‘Empirical research’, Chapter 3 in this volume.

27 Defined variously as members of one’s health care plan, by residence, demographic
characteristics, etc.

?® Emanuel and Emanuel, ‘Decisions at the End of Life’; Lindgren, ‘Death by Default’
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7. Conclusion

A handful of times over the course of the study, a comatose patient
would be admitted to the hospital with no identification. After taking
fingerprints, following up on everything in his pockets,”” and making
other inquiries, no one would be found to serve as a surrogate decision-
maker and a state guardian would be assigned to the patient. The public
guardian would come to the hospital, talk ‘at’ the comatose patient, leave
some legal documents on the patient’s rigid body hooked up to various
machines, and ‘inform’ him that he has the legal right to make a court
appearance and object to this arrangement. The encounter was a bit
surreal. With no information about the patient or his preferences, and in
an abundance of caution, the guardian would then consent to every
procedure requested by the physicians and pursue aggressive care until
the patient woke up, died, or a family member or acquaintance eventu-
ally showed up at the hospital. Public guardianship represents yet
another fiduciary arrangement for those of us unable to speak on our
own behalf. Again, it is no wonder intimates encumbered by conflict of
interest seem a more compelling alternative.

Conflict of interest is typically used to refer to the problems of
disinterestedness between principals and fiduciaries with distinct inter-
ests. Is the concept appropriate for intimates whose interests are often
interdependent and for whom there is rarely objective information or
self-awareness about where the interests diverge? I think the answer has
to be yes, but with the caveat that for both the intimates themselves and
for outsiders, disinterestedness will be more of @ work in progress. Just as
some surrogates at the hospital seemed to delude themselves that their
interests replicated those of the patients or simply ignored the patient’s
preferences, others undoubtedly championed the patient’s interest at
their own expense or that of others in ways that would have probably
mortified the patient.’® With perhaps the exception of the public guard-
ian, all surrogate decisions are made by conflicted fiduciaries and some
are tainted by these conflicts. For some patients, conflicts result in futile
care or delay and therefore needless pain and suffering. But for others,
the conflicts bring unwanted death, a persistent vegetative state, or a
lifetime of excruciating disability and loss. Though the conflicts cannot

* They were often homeless men or men who had been the subject of street violence.
30 Not unlike Davis’ notion of ‘bending over backward’. See Davis, ‘Empirical research’,
Chapter 3 in this volume, p. 60.
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be obliterated, they can be challenged and the divergence of interests can
be identified and clarified when patients are still competent. That will
require the commitment of all of us destined to make, receive, or preside
over life-and-death decisions.

It is rare that ICU patients regain competence while still in the unit
and comment on their surrogate’s medical decisions. The words of one
such patient, a seventy-six-year-old farmer’s wife whose husband’s fear
of loss impelled him to seek aggressive care despite what he described as
his wife’s wishes, continue to haunt me. After she awoke, she bit through
three breathing tubes in an effort to kill herself. Each day, she pleaded
with the nurses:

Please kill me. Please help me die. Make it quick.

They did not and the patient was transferred to a long-term acute care
facility. The consequences of decisions tainted by conflict of interest are
indeed very real.




BIBLIOGRAPHY

Aaken, Anne van, ‘Geniigt das deutsche Recht den Anforderungen der
VN-Konvention gegen Korruption? Eine rechtsvergleichende Studie zur poli-
tischen Korruption unter besonderer Beriicksichtigung der Rechtslage in
Deutschland’, Zeitschrift fiir auslindisches dffentliches Recht und Volkerrecht,
65 (2005), 407—446.

Aaken, Anne van and Stefan Voigt, ‘Do Individual Disclosure Rules for Parliament-
arians Improve Political Outcomes, Economics of Governance, 12 (2011),
301-324.

Abbott, Kenneth W. and Duncan Snidal, ‘Hard Law and Soft Law in International
Governance, International Organization, 1 (2000), 421-456.

Aigner, Phillip, Stefan Albrecht, Georg Beryschlag and Tim Friedrich, “What
Drives Private Equity? Analyses of Success Factors for Private Equity Firms),
Journal of Private Equity, 11 (2008), 63-87.

Akerlof, George A, and Robert J. Shiller, Animal Spirits: How Human Psychology
Drives the Economy, and Why It Matters for Global Capitalism (Princeton
University Press, 2009).

Albertazzi, Daniele, ‘Switzerland: Yet Another Populist Paradise’ in Daniele Albertazzi
and Duncan McDonnell (eds.), Twenty-first Century Populism. The Spectre of
Western European Democracy (Basingstoke, Hampshire: Palgrave Macmillan,
2008), pp. 100-118.

Alexy, Robert, ‘Ermessensfehler’, Juristenzeitung, 41 (1986), 701-716.

Allan, Trevor R. S., ‘The Constitutional Foundations of Judicial Review: Conceptual
Conundrum or Interpretative Inquiry, The Cambridge Law Journal,
61 (2002), 87-125.

Amerasinghe, Chittharanjan Felix, The Law of the International Civil Service
(Oxford University Press, 1994).

American Bar Association, Corporate Directors’ Guidebook (Chicago: ABA, 5th
edn, 2007).

Anechiarico, Frank and James B. Jacobs, The Pursuit of Absolute Integrity (University
of Chicago Press, 1996).

Anscombe, Elizabeth, ‘Modern Moral Philosophy’, Philosophy, 33 (1958), 1-19.

422

BIBLIOGRAPHY 423

Arbenz, Ernst, Die gemischtwirtschaftliche Unternehmung im schweizerischen Recht
(Aaraw: Sauerldnder, 1929).

Argandofia, Antonio, ‘Conflicts of Interest: The Ethical Viewpoint), IESE Business
School Working Paper, 552 (2004), 1~17.

Armstrong, Elia, Integrity, Transparency and Accountability in Public Administra-
tion: Recent Trends, Regional and International Developments and Emerging
Issues (New York: United Nations, Department of Economic and Social
Affairs, 2005).

Arnim, Hans H. von, ‘Parteien in der Kritik’, Zeitschrift fiir 6ffentliches Recht und
Verwaltungswissenschaft, 60 (2006), 222-229.

Association of the Bar of the City of New York: Special Committee on the Federal
Conflict of Interest Laws, Conflict of Interest and Federal Service (Cambridge,
Mass.: Harvard University Press, 1960).

Auby, Jean-Bernard, ‘Le droit administratif en Europe, 20 ans aprés: rapport
introductif’, European Review of Public Law, 22 (2010), 19-63.

Austin, John, The Province of Jurisprudence Determined (Amherst, NY: Prometheus
Books, 2000).

Axelrod, Robert, Conflict of Interest (Chicago: Markham Publishers, 1970).

Ayres, lan and John Braithwaite, Responsive Regulation: Transcending the Deregu-
lation Debate (Oxford University Press, 1992).

Azoulai, Loic, ‘Le principe de bonne administration’ in Jean-Bernard Auby
and Jacqueline Dutheil de la Rochére (eds.), Droit administratif européen
(Brussels: Bruylant, 2007), pp. 493-518.

Bachelard, Jéroéme Y., ‘Governance Reform in Africa, International and Domestic
Pressures and Counter-Pressure} unpublished PhD thesis, University of
Geneva (2010).

‘Pressure Struggles Behind Elections and Coups: Madagascar ’s 2001-2002 and
2009 Democratization Crises in Comparative Perspective), unpublished con-
ference paper (2009).

Biachler, Franziska and Hans Caspar von der Crone, ‘Uberpriifung von General-
versammlungsbeschliissen’: Entscheid des Schweizerischen Bundesgerichts
4A.205/2008 vom 19. August 2008 i.S. A. sowie Association des Amis
du Journal de Geneve et Gazette de Lausanne (Beschwerdefithrer) gegen
Société Anonyme du Journal de Genéve et de la Gazette de Lausanne, in
Liquidation  (Beschwerdegegnerin),  Schweizerische  Zeitschrift  fiir
Wirtschaftsrecht, 81 (2009), 310-316.

Bahar, Rashid, ‘Executive Compensation: Is Disclosure Enough?’ in Luc Thévenoz
and Rashid Bahar (eds.), Conflicts of Interest: Corporate Governance and
Financial Markets (Alphen aan den Rijn, Geneva, Ziirich and Basel: Kluwer
Law International and Schulthess, 2007), pp. 85-136.

‘Le capital social: 2 quand la revolution, Revue de droit suisse, 1 (2009),
253-283.



424 BIBLIOGRAPHY

Le réle du conseil d’administration lors des fusions et acquisitions: une approche
systématique (Zurich: Schulthess, 2004).

Bahar, Rashid and Luc Thévenoz, ‘Conflicts of Interest: Disclosure, Incentives, and
the Market’ in Luc Thévenoz and Rashid Bahar (eds.), Conflicts of Interest:
Corporate Governance and Financial Markets (Alphen aan den Rijn, Geneva,
Ziirich and Basel: Kluwer Law International and Schulthess, 2007), pp. 1-28.

Bainbridge, Stephen, M., ‘The Business Judgment Rule as Abstention Doctrine;
Vanderbilt Law Review, 1 (2004), 83-130.

Ball, Markham, ‘Probity Deconstructed: How Helpful, Really, are the New Inter-
national Bar Association Guidelines on Conflicts of Interest in International
Arbitration?, Arbitration International, 21 (2005), 323-341.

Bank, Steven A., ‘Devaluing Reform: The Derivatives Market and Executive
Compensation, DePaul Business Law Journal, 7 (1995), 301-332.

Banks, Jeffrey S. and Barry R. Weingast, “The Political Control of Bureaucracies
Under Asymmetric Information, American Political Science Review,
36 (1992), 509-524.

Bir, Rolf, ‘Aktuelle Fragen des Aktienrechtes’, Zeitschrift fiir Schweizerisches Recht,
2 (1966), 321-537.

Barnes, Roger, ‘Tenure and Independence in the United Nations International
Civil Service’, New York University Journal of International Law and Politics,
14 (1982), 767-782.

Barnett, Hilaire, Constitutional & Administrative Law (London: Routledge, 7th
edn, 2009).

Barth, James R., Gerard Caprio Jr. and Ross Levine, Rethinking Bank Regulation:
Till Angels Govern (Cambridge University Press, 2006).

Barthold, Beat M. and Marc Widmer, ‘Regulierung der variablen Vergiitung? Eine
Bewertung der schweizerischen Regulierungsbestrebungen im Vergiitungs-
bereich’, Aktuelle Juristische Praxis, 11 (2009), 1389-1397.

Baudenbacher, Carl, ‘Art. 620 OR’ in Heinrich Honsell, Nedim P. Vogt and Rolf
Watter (eds.), Basler Kommentar zum Schweizerisches Privatrecht: Obligatio-
nenrecht (Basel: Helbing & Lichtenhahn, 2012), pp. 251-262.

Baumann, Robert, ‘Volkerrechtliche Schranken der Verfassungsrevision), Schwei-
zerisches Zentralblatt fiir Staats- und Verwaltungsrecht, 108 (2007), 181-210.

Baumanns, Pamela Maria, Rechtsfolgen einer Interessenkollision bei AG-
Vorstandsmitgliedern (Frankfurt am Main: Peter Lang, 2004).

Bayefsky, Anne E, How to Complain to the UN Human Rights Treaty System
(Ardsley: Transnational Publishers, 2002).

The UN Human Rights Treaty System: Universality at the Crossroads (New York:
Transnational Publishers, 2001).

Bebchuk, Lucian and Jesse Fried, Pay Without Performance: The Unfulfilled
Promise of Executive Compensation (Cambridge, Mass.: Harvard University
Press, 2004).

BIBLIOGRAPHY 425

Beck, Ulrich, Risk Society: Towards a New Modernity (London: Sage Publications,
1992).

Behringer, Stefan, Cash-flow und Unternehmensbewertung (Berlin: Erich Schmidt
Verlag, 8th edn, 2003).

Berger, Jeffrey T, Evan G. DeRenzo and Jack Schwartz, ‘Surrogate Decision
Making: Reconciling Ethical Theory and Clinical Practice, Annals of
Internal Medicine, 13 (2008), 48-53.

Berle, Adolf and Gardiner C. Means, The Modern Corporation and Private Property
(New York: Macmillan, 1932).

Bertrand, Marianne and Sendhil Mullainathan, Do CEOs Set Their Own Pay? The
Ones Without Principals Do, Working Paper No. 431, Industrial Relations
Section (Princeton University, February 2000).

Besley, Timothy, ‘Political Selection’, Journal of Economic Perspectives, 19 (2005),
43-60.

Principled Agents? The Political Economy of Good Government (Oxford Univer-
sity Press, 2006).

Best, Heinrich and Maurizio Cotta, Parliamentary Representation in Eurcpe
1848-2000 (Oxford University Press, 2004).

Best, Heinrich, Christopher Hausmann and Karl Schmitt, ‘Challenges, Failures
and Final Success: The Winding Path of German Parliamentary Leadership
Groups Towards a Structurally Integrated Elite’ in Heinrich Best and
Maurizio Cotta (eds.), Parliamentary Representation in Europe 1848-2000
(Oxford University Press, 2004), pp. 138—195.

Blanc, Olivier and Florian Zihler, ‘Die neue aktienrechtlichen Vergiitungsregeln
gemiss dem Entwurf vom 5. Dezember 2008, die grosse Aktienrechtsrevision
als indirekter Gegenvorschlag zur Volksinitiative “gegen die Abzockerei”,
Gesellschafts- und Kapitalmarktrecht, 4 (2009), 66—86.

Boatright, John R., ‘Executive Compensation: Unjust or Just Right? in George
Brenkert and Tom Beauchamp (eds.), The Oxford Handbook of Business
Ethics (New York: Oxford University Press, 2009), pp- 161-202,

‘Fiduciary Duties and the Shareholder-Management Relation: Or, What's
so Special About Shareholders?’, Business Ethics Quarterly, 4 (1994),
393-407.

Bockli, Peter, Schweizer Aktienrecht (Ziirich, Basel, Geneva: Schulthess, 4th edn,
2009).

Bogle, John C.,, “The Executive Compensation System is Broken’, Journal of Corpor-
ation Law, 30 (2005), 761-765.

Boisson de Chazournes, Laurence, ‘Transparency and Amicus Curiae Briefs, The
Journal of World Investment and Trade, 5 (2004), 333-336.

Bowman, Michael, “Towards a Unified Treaty Body for Monitoring Compliarice
with UN Human Rights Conventions? Legal Mechanisms for Treaty
Reform’, Human Rights Law Review, 7 (2007), 225-249.



426 BIBLIOGRAPHY

Braendle, Thomas and Alois Stutzer, ‘Political Selection of Public Servants and
Parliamentary Oversight, WWZ Discussion Paper, 8 (2010).

‘Public Servants in Parliament: Theory and Evidence on its Determinants in
Germany’, Public Choice, 145 (2010), 223-252.

Brandeis, Louis D., Other People’s Money and How the Bankers Use It (Boston, New
York: Bedford, 1995).

Braun, Werner, Monika Jantsch and Elisabeth Klante, Das Abgeordnetengesetz des
Bundes — unter Einschluss des Europaabgeordnetengesetzes und der Abgeord-
netengesetze der Linder (Berlin and New York: Walter de Gruyter, 2002).

Breen, Emmanuel, Gouverner et punir (Paris: Les presses universitaires de France,
2000).

Brudney, Victor, ‘Revisiting the Import of Shareholder Consent for Corporate
Fiduciary Loyalty Obligations), Journal of Corporation Law, 25 (1999),
209-240.

Brueggeman, William B. and Jeffery D. Fisher, Real Estate Finance and Investments
(New York: McGraw-Hill Irwin, 14th edn, 2010).

Buchanan, Allen E. and Dan W. Brock, Deciding for Others: The Ethics of Surrogate
Decision Making (Cambridge University Press, 1989).

Buffat, Malek, Les incompatibiliés: étude de droit fédéral et cantonal, unpublished
PhD thesis, University of Lausanne (1987).

Biihler, Christoph B., Regulierungen im Bereich der Corporate Governance (Zirich,
St Gallen: Dike Verlag AG, 2009).

Burckhardt, Walther, Einfithrung in die Rechtswissenschaft (Zirich: Polygra-
phischer Verlag, 1939).

Biiren, Roland von, Walter Stoffel and Rolf H. Weber, Grundriss des Aktienrechts
(Zurich: Schulthess, 2nd edn, 2007).

Burt, Roland S., Brokerage and Closure (Oxford University Press, 2001).

Structural Holes (Cambridge, Mass.: Harvard University Press, 1992).

Cahin, Gérard, ‘La notion de pouvoir discrétionnaire appliquée aux organisations
internationales, Revue générale de droit international public, 107 (2003),
535-601.

Campbell, Katrina, Managing Conflict of Interest and Other Ethics Issues at the IMEF,
Independent Evaluation Office at the IMF, Background 08/12 (Washington
DC: International Monetary Fund, 2008).

Carey, John M., Legislative Voting and Accountability (Cambridge University Press,
2009).

Caselli, Francesco and Massimo Morelli, ‘Bad Politicians’, Journal of Public
Economics, 88 (2004), 759-782.

Casini, Lorenzo and Euan MacDonald, ‘Foreword’ in Sabino Cassese, Bruno
Carotti, Lorenzo Casini, Marco Macchia, Euan MacDonald and Mario
Savino (eds.), Global Administrative Law: Cases, Material, Issues (New York:
Institute for International Law and Justice, 2nd edn, 2008), pp. xix—xxv.

. o

BIBLIOGRAPHY 427

Cassese, Antonio, International Law (Oxford University Press, 2nd edn, 2005).

Casutt, Andreas, ‘Rechtliche Aspekte der Verteilung der Prozesskosten im Anfech-
tungs- und Verantwortlichkeitsprozess’ in Walter R, Schluep and Peter Isler
(eds.), Neues zum Gesellschafts- und Wirtschaftsrecht: Zum 50. Geburtstag
von Peter Forstmoser (Ziirich: Schulthess, 1993), pp. 79-94.

Chabal, Patrick and Pierre Daloz, Africa Works (Oxford: James Currey, 1999).

Chan, Ho Mun, ‘Sharing Death and Dying: Advance Directives, Autonomy and
the Family’ Bioethics, 18 (2004), 87—103.

Che, Yeon-Koo, ‘Revolving Doors and the Optimal Tolerance for Agency
Collusion), The RAND Journal of Economics, 26 (1995), 378—397.

Cheffin, Brian R. and Randall S. Thomas, ‘Should Shareholders Have a Greater
Say over Executive Pay? Learning from US Experience, Journal of Corporate
Law Studies, 1 (2001), 277-315.

Chenaux, Jean-Luc, ‘Art. 680° in Pierre Tercier and Marc Amstutz (eds.),
Commentaire romand: Code des obligations II (Basel: Helbing & Lichten-
hahn, 2008), pp. 753-767.

Chernow, Ron, The House of Morgan: An American Banking Dynasty and the Rise
of Modern Finance (New York: Touchstone, 1990).

Chimni, Bhupinder Singh, ‘Third World Approaches to International Law:
A Manifesto’, International Community Law Review, 8 (2006), 3-27.
Christmann, Anna, In welche politische Richtung wirkt die direkte Demokratie?:
Rechte Angste und linke Hoffnungen in Deutschland im Vergleich zu direkt-

demokratischen Praxis in der Schweiz (Baden-Baden: Nomos, 2009).

Chugh, Dolly, Max H. Bazerman and Mahzarin R. Banaji, ‘Bounded Ethicality as a
Psychological Barrier to Recognizing Conflicts of Interest’ in Don A. Moore,
Daylian M. Cain, George Loewenstein and Max H. Bazerman (eds.),
Conflicts of Interest: Challenges and Solutions in Business, Law, Medicine,
and Public Policy (Cambridge University Press, 2005), pp. 74-95.

Clark, Robert C., Corporate Law (Boston and Toronto: Little-Brown, 1986).

Cohen, Jeffrey E., “The Dynamics of the “Revolving Door” on the FCC’, American
Journal of Political Science, 30 (1986), 689—708.

Conseil d’Etat, L'urbanisme: pour un droit plus efficace (Paris: La documentation
Francaise, 1992).

Coope, Christopher M., ‘Modern Virtue Ethics’ in Timothy Chapell (ed.), Values
and Virtues: Aristotelianism in Contemporary Ethics, (Oxford University
Press, 2006), pp. 20-52.

Corboz, Bernard, ‘Art. 752ss. CO’ in Pierre Tercier and Marc Amstutz (eds.),
Commentaire romand: Code des obligations IT (Basel: Helbing & Lichten-
hahn, 2008), pp. 1350-1424.

‘Art. 754 CO’ in Pierre Tercier and Marc Amstutz (eds.), Commentaire
romand: Code des obligations II (Basel: Helbing & Lichtenhahn, 2008),
pp. 1367-1382.



428 BIBLIOGRAPHY

Couch, Jim E, Keith E. Atkinson and William F. Shughart II, ‘Ethics Laws and
the Outside Earning of Politicians: The Case of Alabama’s “Legislator-
Fducators™, Public Choice, 73 (1992), 134-145.

Craig, Paul, Administrative Law (London: Sweet & Maxwell, 6th edn, 2008).

Public Law and Democracy: In the United Kingdom and the United States of
America (Oxford: Clarendon Press, 1990).

“Ultra Vires and the Foundations of Judicial Review, The Cambridge Law
Journal, 57 (1998), 63-90.

Crisp, Roger and Michael Slote, ‘Introduction’ in Roger Crisp and Michael Slote
(eds.), Virtue Ethics (Oxford University Press, 1997), pp. 1-26.

Crockett, Andrew, Trevor Harris, Frederic S. Mishkin and Eugene N. White,
Conflicts of Interest in the Financial Services Industry: What Should We Do
about Them? (Geneva: International Center for Monetary and Banking
Studies, 2003).

Crone, Hans Caspar von der, ‘Interessenkonflikte im Aktienrecht, Schweizerische
Zeitschrift fiir Wirtschaftsrecht 66 (1994), 1-11.

Crone, Hans Caspar von der, Antonio Carbonara and Silvia Hunziker, Aktienrechtliche
Verantwortlichkeit und Geschiiftsfithrung (Basel: Helbing & Lichtenhahn, 2006).

Cross, Franck B., ‘The Judiciary and Public Choice, Hastings Law Journal, 50
(1999), 355-382.

Crozier, Michel and Erhard Friedberg, Actors and Systems (Chicago University
Press, 1981).

Lacteur et le systéme (Paris: Le Seuil, 1977).

Dana, Jason, ‘Conflicts of Interest and Strategic Ignorance of Harm’ in Don A.
Moore, Daylian M. Cain, George Loewenstein and Max Bazerman (eds.),
Conflicts of Interest — Challenges and Solutions in Business, Law, Medicine,
and Public Policy (Cambridge University Press, 2010), pp. 206-223.

‘How Psychological Research Can Inform Policies for Dealing with Conflicts of
Interest in Medicine’ in Institute of Medicine of the National Academies,
USA, Report: Conflict of Interest in Medical Research, Education and Practice,
April (2009), Appendix D, pp. 358-374.

Davis, Michael, ‘Conflict of Interest’ in Ruth F. Chadwick (ed.), Encyclopedia of
Applied Ethics, vol. 1 (San Diego & London: Academic Press, 1998),
pp- 589-595.

‘Introduction’ in Michael Davis and Andrew Stark (eds.), Conflict of Interest in
the Professions (New York: Oxford University Press, 2001), pp. 3-23.
Davis, Michael and Andrew Stark (eds.), Conflict of Interest in the Professions (New

York: Oxford University Press, 2001).

Davis, Paul L., Sarah Worthington and Eva Micheler, Gower and Davies Principles
of Modern Company Law (London: Sweet & Maxwell, 8th edn, 2008).

Demmke, Christoph, Mark Bovens, Thomas Henokland, Karlijn van Lierop, Timo
Moilanen, Gerolf Pikker and Ari Salminen, Regulating Conflicts of Interest

BIBLIOGRAPHY 429

for Holders of Public Office in the European Union. A Comparative Study of
the Rules and Standards of Professional Ethics for the Holders of Public Office
in the EU-27 and EU Institutions (Maastricht: European Institute of Public
Administration, 2007).

Desai, Mihir A., Alexander Dyck and Luigi Zingales, ‘Theft and Taxes’, Journal of
Financial Economics, 3 (2007), 591-623.

Dewey, John, ‘Ethics in International Relations] Foreign Affairs, 1 (1923), 85-95.

De Witt Wijnen, Otto L. O., Nathalie Voser and Neomi Rao, ‘Background Infor-
mation on the IBA Guidelines on Conflicts of Interest in International
Arbitration), Business Law International, 5 (2004), 433-458.

Dezalay, Yves and Bryant G. Garth, Dealing in Virtue: International Commercial
Arbitration and the Construction of a Transnational Legal Order (University
of Chicago Press, 1996).

Dietrich, Horst, ‘Beamte als Abgeordnete und das Diiten-Urteil des Bundesver-
fassungsgerichts’, Zeitschrift fiir Beamtenrecht, 76 (1976), 97-105.

Di Tella, Raphael M. and Raymond J. Fisman, ‘Are Politicians Really Paid like
Bureaucrats?’, Journal of Law and Economics, 47 (2004), 477-513.

Dobbin, Frank and Jiwook Jung, ‘The Misapplication of M. Michael Jensen:
How Agency Theory Brought down the Economy and Why It Might
Again’ in Michael Lounsbury and Paul M. Hirsch (eds.), Markets on
Trial: The Ecomomic Sociology of the US Financial Crisis. Research in
the Sociology of Organizations, vol. 30B (Bingley: Emerald, 2010),
pp. 29-64.

Dobler, Gregor, ‘From Scotch Whisky to Chinese Sneakers: International Com-
modity Flows and Trade Networks in Oshikango, Namibia), Africa, 3 (2008),
410-432.

‘Oshikango: The Dynamics of Growth and Regulation in a Northern Namibian
Boom Town), Journal of Southern African Studies, 35 (2009), 115-131.
Donahey, Scott M, ‘The Independence and Neutrality of Arbitrators, Journal of

International Arbitration, 9 (1992), 31-42.

Donohue, John J., ‘Executive Compensation’, Stanford Journal of Law, Business and
Finance, 3 (1997), 1-4.

Dreier, Horst, Hierarchische Verwaltung im demokratischen Staat (Ttubingen: Mohr
Siebeck, 1991).

Dreyfus, Frangoise, ‘Les autorités administrative indépendantes: de I’intérét gen-
eral a celui des grands corps” in Emmanuel Cadeau (ed.), Perspectives du
droit public: mélanges offerts a Jean-Claude Hélin (Paris: Litec, 2004),
pp. 219-232.

Dubs, Dieter and Roland Truffer, ‘Art. 706-706b OR’ in Heinrich Honsell,
Nedim P. Vogt and Rolf Watter (eds.), Basler Kommentar zum Schweizer-
isches Privatrecht: Obligationenrecht (Basel: Helbing & Lichtenhahn, 2012),
pp. 982-1005.



430 BIBLIOGRAPHY

Dufresnes, Jacques, Conflits d’intéréts: Pour une éthique réaliste, 1 October (2001).
Available at http://agora.qc.ca/Documents/Conflit_dinteretsPour_une_
ethique_realiste_par_Jacques_Dufresne (last accessed 15 December 2011).

Dworkin, Ronald, ‘Can Rights Be Controversial?’ in Ronald Dworkin, Taking
Rights Seriously (London: Duckworth, 1977), pp. 279-290.

‘Is there Really No Right Answer in Hard Cases?” in Ronald Dworkin, A Matter of
Principle (Cambridge, Mass.: Harvard University Press, 1985), pp. 119-145.

Eisemann, Frédéric, ‘La double sanction prévue par la Convention de la
B.LR.D. en cas de collusion ou d’ententes similaires entre un arbitre et la
partie qui I'a désigné, Annuaire Frangais de Droit International, 23 (1977),
436-451.

Elliott, Mark, ‘The Ultra Vires Doctrine in a Constitutional Setting: Still the
Central Principle of Administrative Law, The Cambridge Law Journal, 58
(1999), 129-158.

Ellis, Howard C., The Origin, Structure and Working of the League of Nations (New
Jersey: Lawbook Exchange Ltd, 2003 {1929]).

Elson, Charles M., ‘The Answer to Excessive Executive Compensation is Risk, not
the Market), Journal of Business and Technology Law, 2 (2007), 403—407.

Emanuel, Linda L. and Ezekiel ]. Emanuel, ‘Decisions at the End of Life: Guided
by Communities of Patients, Hastings Center Report, 5 (1993), 6-14.

Engi, Lorenz, Politische Verwaltungssteuerung: Demokratisches Erfordernis und fakt-
ische Grenzen (Zirich: Schulthess, 2008).

Faccio, Mara, ‘Politically Connected Firms’, The American Economic Review, 96
(2006), 369-386.

Fehling, Michael, Verwaltung zwischen Unparteilichkeit und Gestaltungsaufgabe
(Tibingen: Mohr Siebeck, 2001).

Festner, Stephan, Interessenkonflikte im deutschen und englischen Vertretungsrecht
(Tibingen: Mohr Siebeck, 2006).

Flauss, Jean-Francois, ‘Libres propos sur Yindépendance des juges a la Cour
européenne des droits de 'homme’ in Jiirgen Brohmer, Roland Bieber,
Christian Calliess, Christine Langenfeld, Stefan Weber and Joachim Wolf
(eds.), Inmternationale Gemeinschaft und Menschenrechte — Festschrift fiir
Georg Ress zum 70. Geburtstag (Cologne: Carl Heymanns Verlag, 2005),
pp- 949-964.

Fleiner, Fritz, ‘Beamtenstaat und Volksstaat’ in Fritz Fleiner (ed.), Ausgewdihite
Schriften und Reden (Ziirich: Polygraphischer Verlag, 1916), pp. 138-162.

‘Einzelrecht und 6ffentliches Interesse’ in Wilhelm van Calker and Fritz Fleiner
(eds.), Festgabe fiir Paul Laband, vol. 2 (Tibingen: Mohr Siebeck, 1908),
pp. 1-39.

Schweizerisches Bundesstaatsrecht (Tiibingen: Mohr Siebeck, 1923).

Forst, Rainer, Das Recht auf Rechtfertigung: Elemente einer konstruktivistischen
Theorie der Gerechtigkeit (Frankfurt am Main: Suhrkamp, 2007).

BIBLIOGRAPHY 431

Forstmoser, Peter, ‘Interessenkonflikte von Verwaltungsratsmitgliedern’ in Nedim
P. Vogt and Dieter Zobl (eds.), Der Allgemeine Teil und das Ganze:
Liber amicorum Hermann Schulin (Basel: Helbing & Lichtenhahn, 2002),
pp. 9-23.

Forstmoser, Peter, Arthur Meier-Hayoz and Peter Nobel, Schweizerisches Aktien-
recht (Berne: Stampfli, 1996).

Forsyth, Christopher, ‘Of Fig Leaves and Fairy Tales: The Ultra Vires Doctrine, the
Sovereignty of Parliament and Judicial Review’, The Cambridge Law Journal,
55 (1996), 122-140.

Frank, Robert H., ‘Conflict of Interest as an Objection to Consequentialist Moral
Reasoning’ in Don A. Moore, Daylian M. Cain, George Loewenstein, and
Max H. Bazerman (eds.), Conflicts of Interest: Challenges and Solutions in
Business, Law, Medicine, and Public Policy (Cambridge University Press,
2010), pp. 270-283.

Frankel, Tamar, ‘Regulation of Brokers, Dealers, Advisers and Financial Planners,
Review of Banking and Financial Law, 30 (2010), 123—139.

Freeman, Edward, Strategic Management: A Stakeholder Approach (Boston:
Pitman, 1984).

French, Derek, Stephen W. Mayson and Christopher L. Ryan, Company Law
(Oxford University Press, 26th edn, 2009).

French, Kenneth R., Martin N. Baily, John Y. Campell, John H. Cochrane, Douglas
W. Daimond, Darrell Duffie, Anil K. Kashyap, Frederic S. Mishkin,
Raghuram G. Rajan, David S. Scharfstein, Robert J. Shiller, Hyun Song
Shin, Matthew J. Slaughter, Jeremy C. Stein and René M. Stulz, The Squam
Lake Report, Fixing the Financial System (Princeton University Press, 2010).

Prey, Bruno S. and Margrit Osterloh, ‘Yes, Managers Should be Paid Like Bureau-
crats, Journal of Management Inquiry, 14 (2005), 96-111.

Frick, Joachim G., ‘Die Business Judgment Rule als Beitrag zur Systematisierung
des Verantwortlichkeitsrechts’ in Hans Caspar von der Crone, Rolf H.
Weber, Roger Zich and Dieter Zobl (eds.), Neuere Tendenzen im
Gesellschaftsrecht:  Festschrift fiir Peter Forstmoser zum 60. Geburtstag
(Ziirich: Schulthess, 2003), pp. 509-521.

Gagliarducci, Stefano, Tommaso Nannicini and Paolo Naticchioni, ‘Moonlighting
Politicians’, Journal of Public Economics, 94 (2010), 688—699.

Gaillard, Emmanuel, ‘IBA Guidelines on Conflicts of Interest in International
Arbitration’, New York Law Journal, 3 June (2004), 3.

Galligan, Denis, Discretionary Powers: A Legal Study of Official Discretion (Oxford:
Clarendon, 1986).

Gamboni, Dario and Georg Germann, Zeichen der Freiheit: Das Bild der Republik
in der Kunst des 16. bis 20. Jahrhunderts (Berne: Stimpfli, 1991).

Garner, Bryan A., Tiger Jackson and Jeff Newman, Black’s Law Dictionary (St Paul,
Minn.: Thomson West, 8th edn, 2004).



.

432 BIBLIOGRAPHY

Germann, Raimund E., Offentliche Verwaltung in der Schweiz (Berne: Paul Haupt,
1998).

Geslin, Jean-Dominique, ‘Ravalomanana le PDG de la République’, Jeune Afrique
(15 January 2007). Available at www.jeuneafrique.com/Article/LIN14017
ravaleuqilb0 (last accessed 15 December 2011).

Gieryn, Thomas F, ‘Boundary Work and the Demarcation of Science from Non-
Science’, American Sociological Review, 48 (1983), 781-795.

Giger, Gion, ‘Geniigt das schweizerische Aktienrecht einer zeitgeméssen Corporate
Governance?, Der Schweizer Treuhinder, 78 (2002), 423-430.

Glanzmann, Lukas, ‘Die Verantwortlichkeitsklage unter Corporate Governance-
Aspekten’, Zeitschrift fiir Schweizerisches Recht, 119 (2000), 135-193.
Glazer, Amihai and Marc Robbins, ‘Congressional Responsiveness to Constitu-

ency Change’, American Journal of Political Science, 29 (1985), 259-273.

Gold, Andrew S., ‘A Decision Theory Approach to the Business Judgment Rule:
Reflections on Disney, Good Faith, and Judicial Uncertainty, Maryland Law
Review, 66 (2006), 398-474.

Goldsmith, Jack and Eric Posner, The Limits of International Law (New York:
Oxford University Press, 2005).

Gomez-Mejia, Luis R., Martin Larazza-Kintana and Mariana Makri, ‘The Deter-
minants of Executive Compensation in Family-controlled Public Corpor-
ations’, Academy of Management Journal, 46 (2003), 226-237.

Gossman, Lionel, Basel in the Age of Burckhardt (University of Chicago Press,
2000).

Grabosky, Peter and Julie Ayling, ‘Ambiguous Exchanges and the Police} Inter-
national Journal of the Sociology of Law, 35 (2007), 18-28.

Grafstein, Laurence, ‘The Real Banker Boondoggle’, The New Republic, 23 Septem-
ber (2009), 22-23.

Grant, Robert W. and Robert O. Keohane, ‘Accountability and Abuses of Power in
World Politics’, American Political Science Review, 99 (2005), 29—43.

Grass, Andrea R., Business judgment rule: Schranken der richterlichen Uberpriifbar-
keit von Management-Entscheidungen in aktienrechtlichen Verantwortlich-
keitsprozessen (Zurich: Schulthess, 1998).

Griffiths-Baker, Janine, Serving Two Masters: Conflicts of Interest in the Modern
Law Firm (Oxford: Hart Publishing, 2002).

Gross, Thomas, Das Kollegialprinzip in der Verwaltungsorganisation (Tibingen:
Mohr Siebeck, 1999).

Guzzetta, Giovanni, ‘Legal Standards and Ethical Norms: Defining the Limits of
Conflicts Regulations’ in Christine Trost and Alison L. Gash (eds.) Conflict
of Interest and Public Life: Cross-national Perspectives (Cambridge University
Press, 2008), pp. 21-34.

Haas, Emst M., When Knowledge is Power: Three Models of Change in International
Organizations (Berkeley and Los Angeles: University of California Press, 1990).

BIBLIOGRAPHY 433

Haas, Peter M., ‘Banning Chlorofluorocarbons: Epistemic Community Efforts
To Protect Stratospheric Ozone) International Organizations, 46 (1992),
187-224.

‘Introduction: Epistemic Communities and International Policy Co-Ordination,
International Organizations, 46 (1992), 1-35.

‘Obtaining International Environmental Protection Through Epistemic Con-
sensus’ in Ian H. Rowlands and Malroy Greene (eds.), Global Environmental
Change And International Relations (London: Macmillan, 1992).

‘Social Constructivism and the Evolution of Multilateral Governance’ in Jeffrey
A. Hart and Aseen Prakash (eds.), Globalization and Governance (London:
Routledge, 1999).

Habermas, Jiirgen, ‘Three Normative Models of Democracy’ in Seyla Benhabib
(ed.), Democracy and Difference. Contesting the Boundaries of the Political
(Princeton University Press, 1996), pp. 21-30.

Hifelin, Ulrich, Walter Haller and Helen Keller, Schweizerisches Bundesstaatsrecht
(Zirich: Schulthess Verlag, 7th edn, 2008).

Haltern, Ulrich, Europarecht: Dogmatik im Kontext (Tiibingen: Mohr Siebeck, 2nd
edn, 2007).

Hamilton, James, Executive Compensation and Related-party Disclosure (Chicago:
Wolters Kluwer, 2006).

Hamilton, James, Ted Trautmann, Peter N. Rasmussen and Anne M. Sherry,
Responsibilities of Corporate Officers and Directors under Federal Securities
Law (Chicago:Wolters Kluwer, 2009-2010 edn, 2009).

Hampson, Francoise J., ‘An Overview of the Reform of the UN Human Rights
Machinery’, Human Rights Law Review, 7 (2007), 7-27.

Handschin, Lukas, ‘Das Eigenkapital als Risikoreserve’ in Peter V. Kunz and
Roland von Biiren (eds), Wirtschaftsrecht in Theorie wund Praxis:
Festschrift fiir Roland von Biiren (Basel: Helbing & Lichtenhahn, 2009),
pp. 69-83.

‘Treuepflicht des Verwaltungsrates bei der gesellschaftsinternen Entscheidfind-
ung’ in Hans Caspar von der Crone, Rolf H. Weber, Roger Zich and Dieter
Zobl (eds.), Neuere Tendenzen im Gesellschaftsrecht: Festschrift fiir Peter
Forstmoser zum 60. Geburtstag (Ziirich: Schulthess, 2003), pp. 169-182.

Hardwig, John, “What about the Family?, Hastings Center Report, 2 (1990), 5-10.

Harlow, Carol, ‘Global Administrative Law: The Quest for Principles and Values’,
The European Journal of International Law, 17 (2006), 187-214.

Harrington, Christine and Z. Umut Turem, ‘Accounting for Accountability in
Neoliberal Regulatory Regimes’ in Michael Dowdle (ed.), Public Account-
ability: Designs, Dilemmas and Experiences (Cambridge University Press,
2006), pp. 195-220.

Harris, Christopher, ‘Arbitrator Challenges in International Investment Arbitra-
tion), Transnational Dispute Management, 5 (2008), 1-15.



434 BIBLIOGRAPHY

Harris, David, Michael O’Boyle and Colin Warbrick, Law of the European Conven-
tion on Human Rights (Oxford University Press, 2nd edn, 2009).

Hart, Herbert L.A., The Concept of Law (Oxford: Clarendon Press, 1997 [1961]).

Harten, Gus van, Investment Treaty Arbitration and Public Law (Oxford University
Press, 2007).

Harter, Philip, ‘Negotiating Regulations: A Cure for Malaise’, Georgetown Law
Journal, 71 (1982), 100-118.

Hawkins, Nikki Ayers, Peter H. Ditto, Joseph H. Danks and William D. Smucker,
‘Micromanaging Death: Process Preferences, Values, and Goals in End-of-
Life Medical Decision Making, The Gerontologist, 45 (2005), 107-117.

Hazen, Thomas Lee, ‘Are Existing Stock Broker Standards Sufficient? Principles,
Rules and Fiduciary Duties, Columbia Business Law Review (2010),
710-761.

Heine, Giinter, Barbara Huber and Thomas Q. Rose (eds.), Private Commercial
Bribery: A Comparison of National and Supranational Legal Structures
(Freiburg im Breisgau: Edition Iuscrim, 2003).

Heineman, Ben W., High Performance with High Integrity (Boston: Harvard
Business School, 2008).

Hejka-Ekins, April, ‘Conflict of Interest’ in Jay M. Shafritz (ed.), International
Encyclopedia of Public Policy and Administration, vol. I (New York: Westview
Press, 1998), pp. 481-485.

Helbling, Marc and Hanspeter Kriesi, ‘Staatsbiirgerverstindnis und politische
Mobilisierung: Einbiirgerungen in Schweizer Gemeinden, Swiss Political
Science Review, 10 (2004), 33-58.

Hertig, Hans-Peter, Partei, Wehlerschaft oder Verband?: Entscheidfaktoren im
eidgendssischen Parlament (Berne: Francke, 1980).

Hicks, Stephen R.C., ‘Conflict of Interest’ in John K. Roth (ed.), International
Encyclopedia of Ethics (London & Chicago: Fitzroy Dearborn Publishers,
1995), pp. 183-184.

Hine, David, ‘Conclusion: Conflict-of-Interest Regulation in its Institutional
Context’ in Alison L. Gosh and Christine Trost (eds.), Conflict of Interest
and Public Life — Cross-National Perspectives (Cambridge University Press
2008), pp. 213-235.

Hirsch, Martin, Pour en finir avec les conflits d’intéréts (Paris: Stock, 2010).
Hoehne, Oliver, ‘Special Procedures and the New Human Rights Council — A Need
for Strategic Positioning, Essex Human Rights Review, 4 (2007), 48-64.
Hoffmann, Anne K., ‘Duty of Disclosure and Challenge of Arbitrators: The
Standard Applicable under the new IBA Guidelines on Conflicts of Interest
and the German Approach, Arbitration International, 21 (2005), 427-436.

Hofstetter, Karl, ‘Die Gleichbehandlung der Aktiondre in borsenkotierten
Gesellschaftery, Schweizerische Zeitschrift fiir Wirtschaftsrecht, 68 (1996),
222-233.

BIBLIOGRAPHY 435

Holland, Thomas Erskine, The Elements of Jurisprudence (Oxford: Clarendon
Press, 1893).

Hollander QC, Charles and Simon Salzedo, Conflicts of Interest (London: Sweet
and Maxwell, 3rd edn, 2008).

Honsell, Heinrich, Nedim Peter Vogt and Rolf Watter (eds.), Basler Kommentar
zum Obligationenrecht II, Art. 530—-1186 OR (Basel: Helbing & Lichtenhahn
Verlag, 3rd edn, 2008).

Ichiro, Kawamoto, Kishida Masao, Morita Akira and Kawaguchi Yasuhiro,
Gesellschaftsrecht in Japan, translated by Hans Peter Marutschke (Berne:
Stampfli, 2004).

Integrated Regional Information Networks (IRIN), Madagascar: Deconstructing a
Crisis: Part One (IRIN Publication, 2010).

IOM (Institute of Medecine), Conflict of Interest in Medical Research, Education,
and Practice (Washington DC: The National Academies Press, 2009).
Irwin, Steven D., Scott A. Lane and Carolyn W. Mendelson, ‘Wasn’t My Broker
Always Looking out for My Best Interests? The Road to Become a Fiduciary,

Duquesne Business Law Journal, 12 (2009), 41-61.

Issacharoff, Samuel, ‘Legal Responses to Conflict of Interest in Don A.
Moore, Daylian M. Cain, George Loewenstein, and Max H.
Bazerman (eds.), Conflicts of Interest: Challenges and Solutions in
Business, Law, Medicine, and Public Policy (Cambridge University Press,
2010), pp. 189-201.

Jamous, Haroun, Contribution a une sociologie de la décision: la réforme des études
médicales et des structures hospitalieres (Paris: Copédith, 1967).

Jasanoff, Sheila S., ‘Contested Boundaries in Policy-relevant Science’, Social Studies
of Science, 17 (1987), 195-230.

Jensen, Michael C. and William H. Meckling, “Theory of the Firm: Managerial
Behavior, Agency Costs and Ownership Structure), Journal of Financial
Economics, 3 (1976), 305-360.

Jonah, James O.C., ‘Independence and Integrity of the International Civil Service:
The Role of Executive Heads and the Role of States, New York University
Journal of International Law and Politics, 14 (1982), 841-859.

Jones, Bryan D., ‘Competitiveness, Role Orientations, and Legislative Responsive-
ness, The Journal of Politics, 35 (1973), 924-947.

Jouannet, Emmanuelle, ‘Remarques conclusives’ in Héléne Ruiz Fabri and Jean-
Marc Sorel (eds.), Indépendance et impartialité des juges internationaux
(Paris: Pedone, 2010), pp. 271-302.

Jung, Helena, ‘SCC Practice: Challenges to Arbitrators, SCC Board Decisions
2005-2007’, Stockholm Arbitration Report (2008), 1-18.

Kapeliuk, Daphna, ‘The Repeat Appointment Factor: Exploring Decision
Patterns of Elite Investment Arbitrators’, Cornell Law Review, 96 (2010),
47-90.



436 BIBLIOGRAPHY

Kass-Bartelmes, Barbara L. and Rhonda Hughes, ‘Advance Care Planning: Prefer-
ences for Care at the End of Life, Journal of Pain and Palliative Care
Pharmacotherapy, 18 (2004), 87-109.

Kaye, Robert P, ‘Reluctant Innovators: Regulating Conflict of Interest within
Washington and Westminster’ in Julia Black, Martin Lodge and Mark
Thatcher (eds.), Regulatory Innovation: A Comparative Analysis (Cheltenham:
Edward Elgar, 2005), pp. 45-65.

Keay, Andrew, ‘Moving Towards Stakeholderism? Constituency Statutes, Enlight-
ened Shareholder Value, and More; Much Ado About Little?, European
Business Organization Law Review, 22 (2011), 1-49.

Kennedy, David, International Legal Structures (Baden-Baden: Nomos Verlagsge-
sellschaft, 1987).

‘The Mystery of Global Governance, Ohio Northern University Law Review, 34
(2008), 827-860.

‘The Politics of the Invisible College: International Governance and the Politics
of Expertise’, European Human Rights Law Review, 5 (2001), 463-598.

Kern, Alexander and Karin Lorez, ‘Universal Banks: The Risks and Alternatives),
Schweizerische Zeitschrift fiir Wirtschaftsrecht, 6 (2010), 459-468.

King, Patricia A., ‘Dax’s Case: Implications for the Legal Profession’ in Lonnie D.
Kliever (ed.), Dax’s Case: Essays in Medical Ethics and Human Meaning
(Dallas: Southern Methodist University Press, 1989), pp. 97-113.

Kingsbury, Benedict, ‘The Concept of “Law” in Global Administrative Law’,
European Journal of International Law, 20 (2009), 23-57.

Kingsbury, Benedict, Richard B. Stewart and Nico Krisch, ‘The Emergence of
Global Administrative Law’, Law and Contemporary Problems, 68 (2005),
15-62.

Kirschner, Kristi L., ‘When Written Advance Directives Are not Enough’, Clinics in
Geriatric Medicine, 1 (2005), 193-209.

Klabbers, Jan, An Introduction to International Institutional Law (Cambridge
University Press, 2nd edn, 2009).

‘Setting the Scene’ in Jan Klabbers, Anne Peters and Geir Ulfstein (eds.), The
Constitutionalization of International Law (Oxford University Press,
2nd edn, 2011), pp. 1-44.

‘The Paradox of International Institutional Law’, International Organizations
Law Review, 5 (2008), 151-173.

Klein, William A. and John C. Koffee, Business Organization and Finance,
Legal and Economic Principles (New York: Foundation Press, 9th edn,
2004).

Knahr, Christina, “Transparency, Third Party Participation and Access to Docu-
ments in International Investment Arbitration’, Arbitration International, 23
(2007), 327-355.

BIBLIOGRAPHY 437

Knahr, Christina and August Reinisch, ‘Transparency versus Confidentiality in
International Investment Arbitration — The Biwater Gauff Compromise’,
The Law and Practice of International Courts and Tribunals, 6 (2007), 97—-118.

Koskenniemi, Martti, ‘Constitutionalism as Mindset: Reflections on Kantian
Themes about International Law and Globalization), Theoretical Inquiries
in Law, 8 (2007), 9-36.

From Apology to Utopia: The Structure of International Legal Argument
(Cambridge University Press, 2nd edn, 2005).

‘Global Governance and Public International Law’, Kritische Justiz — Vierteljah-
resschrift fiir Recht und Politik, 37 (2004), 241-244.

‘Human Rights, Politics and Love, Mennesker ¢ Rettigheder, 4 (2001), 33-45.

‘The Fate of Public International Law: Between Technique and Politics, Modern
Law Review, 70 (2007), 1-30.

The Gentle Civilizer of Nations: The Rise and Fall of International Law
1870-1960 (Cambridge University Press, 2001).

“The Lady Doth Protest Too Much” Kosovo, and the Turn to Ethics in
International Law’, Modern Law Review, 65 (2002), 159-175.

Kraakman, Reiner R., Paul Davies, Henry Hansmann, Gerard Hertig, Klaus J.
Hopt, Hideki Kanda and Edward B. Rock, The Anatomy of Corporate Law:
A Comparative and Functional Approach (Oxford University Press, 2nd edn,
2009).

Kranacher, Mary-Jo, ‘Does Wall Street Have a Fiduciary Duty to Investors?, The
CPA Journal 1, June (2010), 80.

Krebs, Karsten, Interessenkonflikte bei Aufsichtsratsmandaten in der Aktienge-
sellschaft (Cologne: Heymann, 2002).

Kreinberg, Joshua A., ‘Reaching Beyond Performance Compensation in Attempts
to Own the Corporate Executive, Duke Law Journal, 45 (1995), 138-182.

Kriesi, Hanspeter and Alexander H. Trechsel, The Politics of Switzerland: Conti-
nuity and Change in a Consensus Democracy (Cambridge University Press,
2008).

Kriesi, Hanspeter, Romain Lachat, Peter Selb, Simon Bornschier and Marc
Helbling, Der Aufstieg der SVP: Acht Kantone im Vergleich (Zurich: Verlag
Neue Ziurcher Zeitung, 2005).

Krisch, Nico, ‘The Pluralism of Global Administrative Law’, European Journal of
International Law, 17 (2006), 247-278.

Kurana, Rakesh, From Higher Aims to Hired Hands: The Social Transformation of
American Business Schools and the Unfulfilled Promise of Management as a
Profession (Princeton University Press, 2007).

Kurer, Peter and Christian Kurer, ‘Art. 680 OR’ in Heinrich Honsell, Nedim
P. Vogt and Rolf Watter (eds.), Basler Kommentar zum Schweizerischen
Privatrecht: Obligationenrecht (Basel: Helbing & Lichtenhahn, 2012),
pp. 741-748.



438 BIBLIOGRAPHY

Laby, Arthur B., ‘Fiduciary Obligations of Broker Dealers and Investment
Advisers’, Villanova Law Review, 55 (2010), 701-773.

Lachs, Manfred, ‘A Few Thoughts on the Independence of Judges of the Inter-
national Court of Justice’, Columbia Journal of Transnational Law, 25 (1987),
593-600.

Lagrange, Evelyne, La représentation institutionelle dans Pordre international: une
contribution a la théorie de la personnalité morale des organisations inter-
nationales (The Hague: Kluwer, 2002).

Lambert, Claude A., Das Gesellschafisinteresse als Verhaltensmaxime des Verwalt-
ungsrates der Aktiengesellschaft (Berne: Stampfli, 1992).

Landolt, Philipp, ‘The IBA Guidelines on Conflicts of Interest in International
Arbitration: An Overview), Journal of International Arbitration, 22 (2005),
409—418.

Larkin Cooney, Leslie, ‘Employee Fiduciary Duties: One Size Does not Fit All}
Mississippi Law Review, 79 (2010), 853—1073.

Larson, David A., ‘Conflicts of Interest and Disclosures: Are We Making a Moun-
tain Qut of a Molehill?’, South Texas Law Review, 49 (2008), 879-920.

Lascoumes, Pierre, Une démocratie corruptible (Paris: Le Seuil, 2011).

Latham, Stephen R., ‘Conflict of Interest in Medical Practice’ in Michael Davis
and Andrew Stark (eds.), Conflict of Interest in the Professions (New York:
Oxford University Press, 2001), pp. 279-301.

Lauterpacht, Hersch, ‘The Nature of International Law and General Jurispru-
dence’, Economica, 37 (1932), 301-320.

Law, Daniel S., ‘A Theory of Judicial Power and Judicial Review’, The Georgetown
Law Review, 97 (2009), 723-801.

Lawson, David A., ‘Impartiality and Independence of International Arbitrators —
Commentary on the 2004 IBA Guidelines on Conflicts of Interest in Inter-
national Arbitration, ASA Bulletin, 23 (2005), 22—-44.

Lax, Jeffrey R. and Justin H. Phillips, ‘Gay Rights in the State: Public Opinion and
Policy Responsiveness, American Political Science Review, 103 (2009),
367-386.

Lazopoulos, Michael, Interessenkonflikte und Verantwortlichkeit des fiduziarischen
Verwaltungsrates (Zurich: Schulthess, 2004).

‘Massnahmen zur Bewiltigung von Interessenkonflikten im Verwaltungsrat)
Aktuelle Juristische Praxis, 15 (2006), 139-147.

Ledergerber, Zora, Whistleblowing unter dem Aspekt der Korruptionsbekdmpfung
(Berne: Stampfli, 2005).

Legum, Barton, ‘Investor-State Arbitrator Disqualified for Pre-Appointment
Statements on Challenged Measures’, Arbitration International, 21 (2005),
241-246.

Lévéque, Francois, Economie de la réglementation (Paris: La Découverte, 2004).

BIBLIOGRAPHY 439

Lindblom, Charles E., Inquiry and Change: The Troubled Attempt to Understand
and Shape Society (New Haven: Yale University Press, 1990).

Lindgren, James, ‘Death by Default, Law ¢ Contemporary Problems, 56 (1993),
185-254.

Lipkin, K. Michael, ‘Identifying a Proxy for Health Care as Part of Routine Medical
Inquiry, Journal of General Internal Medicine, 11 (2006), 1188—1191.

Locke, John, Two Treatises of Government — A Critical Edition with an Introduction
and Apparatus Criticus by Peter Laslett (Cambridge University Press, 1960
[1690]).

Loewenstein, George, ‘Commentary: Conflicts of Interest Begin Where Principal-
Agent Problems End’ in Don A. Moore, Daylian M. Cain, George Loewenstein,
and Max H. Bazerman (eds.), Conflicts of Interest: Challenges and Solutions in
Business, Law, Medicine, and Public Policy (Cambridge University Press, 2010),
pp- 202-205.

Loewenstein, Mark J., “The Conundrum of Executive Compensation, Wake Forest
Law Review, 35 (2000), 1-30.

Luban, David, ‘Law’s Blindfold’ in Michael Davis and Andrew Stark (eds.),
Conflict of Interest in the Professions (Oxford University Press, 2001),
pp. 23-48.

Lizdenbach, Norbert and Wolf-Dieter Hoffmann (eds.), Haufe IFRS-Kommentar
(Freiburg: Haufe, 10th edn, 2012).

MacDonald, Chris, Michael McDonald and Wayne Norman, ‘Charitable Conflicts
of Interest), Journal of Business Ethics, 39 (2002), 67-74.

MacDonald, Euan and Eran Shamir-Borer, Meeting the Challenges of Global
Governance: Administrative and Constitutional Approaches, unpublished
draft for NYU Hauser Colloquium (2008).

Maclntyre, Alasdair C., After Virtue: A Study in Moral Theory (London:
Duckworth, 1981).

MacKenzie, Bruce A., ‘When is a Broker an Investment Adviser? Using Basic
Agency Law as a Guide’, Insights: The Corporate and Securities Law Advisor,
21 (2007), 20-26.

Majone, Giandomenico, “Two Logics of Delegation: Agency and Fiduciary Rela-
tions in EU Governance, European Union Politics, 2 (2001), 103-122.
Malintoppi Loretta, ‘Independence, Impartiality and Duty of Disclosure of Arbi-
trators’ in Peter Muchlinski, Federico Ortino, Christoph Schreuer (eds.),
The Oxford Handbook of International Investment Law (Oxford University

Press, 2008), pp. 789-829.

Mallaby, Sebastian, More Money Than God: Hedge Funds and the Making of a New
Elite (New York: Penguin, 2010).

Mandeville, Bernard, The Fable of the Bees, or Private Vices, Publick Benefits, ed. by
E B. Kaye (Oxford: Clarendon Press 1924 [1715]).



440 BIBLIOGRAPHY

Mann, Howard, ‘The Emperor’s Clothes Come Off: A Comment on Republic of
Ghana v. Telekom Malaysia Berhad, and the Problem of Arbitrator Conflict
of Interest’, Transnational Dispute Management, 2 (2005), 1-7.

Manouvel, Mita, Les opinions séparées a la Cour internationale (Paris: Harmattan,
2005).

Margolis, Joseph, ‘Conflict of Interest and Conflicting Interests’ in Tom L. Beauchamp
and Norman E. Bowie (eds.), Ethical Theory and Business (Englewood Cliffs:
Prentice-Hall, 1979), pp. 361-373.

Markert, Lars, ‘Challenging Arbitrators in Investment Arbitration: The Challen-
ging Search for Relevant Standards and Ethical Guidelines, Contemporary
Asia Arbitration Journal, 3 (2010), 237-282.

Markham, Jerry W., ‘Regulating Excessive Executive Compensation — Why
Bother?’, Journal of Business and Technology Law, 2 (2007), 277-348.
Marks, Gary and Norman Miller, ‘Ten Years of Research on the False-Consensus
Effect: An Empirical and Theoretical Review’, Psychological Bulletin,

1 (1987), 72-90.

Marks, Susan, ‘Naming Global Administrative Law’, NYU Journal of International
Law and Politics, 37 (2006), 995-1002.

Mashaw, Jerry, Greed, Chaos and Governance: Using Public Choice to Improve
Public Law (London & New Haven: Yale University Press, 1997).

Massicotte, Louis, André Blais and Antoine Yoshinaka, Establishing the Rules of the
Game: Election Laws in Democracies (University of Toronto Press, 2004).

Mayer, Otto, Deutsches Verwaltungsrecht, I. Band (Berlin: Duncker & Humblot,
3rd edn, 1924).

McGoldrick, Dominic, The Human Rights Committee: Its Role in the Development
of the International Covenant on Civil and Political Rights (Oxford:
Clarendon Press, 2001).

McMunigal, Kevin, ‘Rethinking Attorney Conflict of Interest Doctrine), George-
town Journal of Legal Ethics, 5 (1992), 823-877.

Miéville, China, Between Equal Rights: A Marxist Theory of International Law
(Leiden: Brill, 2005).

Miller, Kenneth P., Direct Democracy and the Courts (Cambridge University Press,
2009).

New Judicial Resistance to Direct Democracy. Paper prepared for delivery at the
2002 Annual Meeting of the American Political Science Association
(Boston, 2002).

Millett, Lord, ‘The Right to Good Administration in European Law’, Public Law,
47 (2002), 309-322.

Mitard, Eric, ‘Uimpartialité administrative’, L’Actualité Juridique Droit Adminis-
tratif, 55 (1999), 478—495.

Mitchell, Lawrence E., ‘A Theoretical and Practical Framework for Enforcing
Corporate Constituency Statutes, Texas Law Review, 70 (1992), 579-644.

BIBLIOGRAPHY 441

Mollers, Christoph, Gewaltengliederung (Tiibingen: Mohr Siebeck, 2005).

Montesquieu, Charles-Louis de, De Uesprit des lois (Geneva: Barillot et fils, 1748).

Moor, Pierre, Droit administratif, Volume 1: Les fondements généraux (Berne:
Stampfli, 2nd edn, 1994).

Pour une théorie micropolitique du droit (Paris: Presses Universitaires de France,
2005).

Moore, Don A., Daylian M. Cain, George Loewenstein and Max Bazerman (eds.),
Conflicts of Interest: Challenges and Solutions in Business, Law, Medicine, and
Public Policy (Cambridge University Press, 2010).

‘Introduction’ in Don A. Moore, Daylian M. Cain, George Loewenstein and
Max H. Bazerman (eds.), Conflicts of Interest: Challenges and Solutions in
Business, Law, Medicine, and Public Policy (Cambridge University Press,
2010), pp. 1-9.

Moore, Don A., Philip E. Tetlock, Lloyd Tanlu and Max H. Bazerman, ‘Conflicts of
Interest and the Case of Auditor Independence: Moral Seduction
and Strategic Issue Cycling, The Academy of Management Review, 31
(2006), 10-29.

Morgenthau, Hans J., La notion du ‘politique’ et la théorie des différends interna-
tionaux (Paris: libr. du Recueil Sirey, 1933).

Politics among Nations: The Struggle for Power and Peace (New York: Knopf, 6th
edn, 1985 [1948]).

Moriarty, Jeffrey, ‘How Much Compensation Can CEOs Permissibly Accept?,
Business Ethics Quarterly, 19 (2009), 235-250.

Morlino, Elisabetta, ‘Labour Standards: Forced Labour in Myanmar’ in Sabino
Cassese, Bruno Carotti, Lorenzo Casini, Marco Macchia, Euan MacDonald
and Mario Savino (eds.), Global Administrative Law: Cases, Materials, Issues
(New York: Institute for International Law and Justice, 2nd edn, 2008),
pp. 1-8.

Morrison, Charles C. and John Dewey, The Outlawry of War: A Constructive Policy
for World Peace (London: Allen, 1927).

Mosimann, Hans-Jakob, Befangenheit im Konsumentenschutz? Bundesbehorden im
Widerstreit der Imteressen (Diessenhofen: Riiegger, 1985).

Mostacci, Edmondo, La soft law nel sistema delle fonti: uno studio comparato
(Milan: Cedam, 2008).

Mouawad, Caline, ‘Issue Conflicts in Investment Treaty Arbitration’, Transnational
Dispute Management, 5 (2008), 1-14.

Miiller, Wolfgang C. and Thomas Saalfeld (eds.), Members of Parliament in
Western Europe: Roles and Behaviour (London: Cass, 1997).

Miillerson, Rein, ‘The Efficiency of the Individual Complaint Procedures: The
Experience of CCPR, CERD, CAT and ECHR’ in Arie Bloed et al. (eds.),
Monitoring Human Rights in Europe: Comparing International Procedures and
Mechanisms (Dordrecht: Kluwer Academic Publishers, 1993), pp. 25-44.



442, BIBLIOGRAPHY

Murphy, Kevin J., ‘Politics, Economics, and Executive Compensation’, University of
Cincinnati Law Review, 63 (1994), 713-748.

Mustaki, Guy, ‘Obligations et responsabilité des organes dirigeants découlant des
normes de Corporate Governance), Semaine judiciaire, 128 (2006), 188-238,

Nadukavakaren Schefer, Krista, ‘Causation in the Corruption — Human Rights
Relationship’, Rechtswissenschaft, 1 (2010), 397—425.

Nakajima, Chizu and Elisabeth Sheffield, Conflicts of Interest and Chinese Walls
(London: Butterworths, 2002).

Napolitano, Giulio and Michele Abbrescia, Analisi economica del diritto pubblico
(Bologna: Il mulino, 2009).

Nay, Guisep, ‘Demokratie und Rechtsstaat — Eckpfeiler unseres Verfassungsstaates’
in Georg Kreis (ed.), Erprobt und entwicklungsfihig: Zehn Jahre neue Bun-
desverfassung. (Zurich: Verlag Neue Ziircher Zeitung, 2009), pp. 165-176.

NDI (National Democratic Institute for PForeign Affairs), ‘Legislative Ethics —
A Comparative Analysis, Legislative Research Series Paper, 4 (1999), 1-50.

Nicholas, Geoff and Constantine Partasides, ‘LCIA Court Decisions on Challenges
to Arbitrators: A Proposal to Publish) Arbitration International, 23 (2007),
1-42.

Nicinski, Sophie, Droit public de la concurrence (Paris: Librairie Générale de Droit
et de Jurisprudence, 2005).

Nikitine, Alexander, Die aktienrechtliche Organverantwortlichkeit nach Art. 754 Abs.
1 OR als Folge unternehmerischer Fehlentscheide (Zurich: Dike, 2007).

‘USA: gesetzliche Regulierung der Management-Vergilitung, Gesellschafts- und
Kapitalmarktrecht (2009), 368-377.

Niskanen, William A.Jr., Bureaucracy and Representative Government (Chicago:
Aldine-Atherton, 1971).

Nowak, Manfred, ‘The Need for a World Court of Human Rights, Human Rights
Law Review, 7 (2007), 251-259,

Nowak, Manfred and Julia Kozma, A World Court of Human Rights (University of
Vienna, 2009).

Nye, Mary A., ‘The U. S. Senate and Civil Rights Roll-Call Votes, The Western
Political Quarterly, 44 (1991), 971-986.

O’Boyle, Michael, ‘On Reforming the Operation of the European Court of Human
Rights, European Human Rights Law Review, 1 (2008), 1-11.

Ogus, Anthony, Regulation: Legal Form and Economic Theory (Oxford: Hart
Publishing, 2004).

Oliver, Dawn, ‘Is the Ultra Vires Rule the Basis of Judicial Review?’, Public Law,
(1987), 543-569.

Olowofoyeku, Abimbola A., ‘Subjective Objectivity: Judicial Impartiality and
Social Intercourse in the US Supreme Court), Public Law, (2006), 15-34.

BIBLIOGRAPHY 443

Oppenheim, Lassa Francis Lawrence, International Law: A Treatise, vol. I (Ronald
E Roxburgh ed.) (Clark, New Jersey: The Law Book Exchange Ltd., 3rd edn,
2005 [1920]).

Organisation for Economic Co-operation and Development (OECD), Managing
Conflict of Interest in the Public Sector: A Toolkit (Paris: OECD, 2005).

Recommendation of the Council on Guidelines for Managing Conflict of Interest
in the Public Service (Paris: OECD, 2003).

Orts, Eric W., ‘Conflict of Interest on Corporate Boards’ in Michael Davis and
Andrew Stark (eds.), Conflict of Interest in the Profession (New York: Oxford
University Press, 2001), pp. 129-155.

Ostes, Daniel T., “When Fraud Pays: Executive Self-Dealing and the Failure of Self-
Restraint, American Business Law Journal, 44 (2007), 571-602.

Padgett, John E and Christopher K. Ansell, ‘Robust Action and the Rise of the
Medici, 1400-1434, American Journal of Sociology, 98 (1993), 1259-1319.

Padro i Miguel, Gerard and James M. Snyder, ‘Legislative Effectiveness and
Legislative Careers’, Legislative Studies Quarterly, 31 (2006), 347-381.

Paine, Lynn S., ‘Managing for Organizational Integrity, Harvard Business Review,
72 (1994), 106-117.

‘Moral Thinking in Management: An Essential Capability, Business Ethics
Quarterly, 6 (1996), 477-492.

Palazzo, Guido and Lena Rethel, ‘Conflicts of Interest in Financial Intermediation’,
IUMI Working Paper, No. 0514 (2005).

Patzelt, Werner J., Abgeordnete und Reprisentation: Amtsverstindnis und Wahl-
kreisarbeit (Passau: Rothe, 1993).

‘Linderparlamentarismus’ in Herbert Schneider and Hans-Georg Wehling
(eds.), Landespolitik in Deutschland: Grundlagen — Strukturen — Arbeitsfelder
(Wiesbaden: VS Verlag fiir Sozialwissenschaften, 2006), pp. 108-129.

Paulden, Pierre, ‘Booming Boutiques,, Institutional Investor, 40 (March, 2006), 48-56.

Pecora, Ferdinand, Wall Street Under Oath (New York: Simon and Schuster, 1939).

Pellerin, Mathieu, ‘Madagascar: un conflit d’entrepreneurs? Figures de la réussite
économique et rivalités politiques’, Politique africaine, 113 (2009), 152-165.

Perino, Michael, The Hellhound of Wall Street: How Ferdinand Pecora’s Investi-
gation of the Great Crash Forever Changed American Finance (New York: The
Penguin Press, 2010).

Peter, Henry, ‘Actionnaires et OPA’ in Gaetan Bohrer (ed.), La société anonyme
dans ses rapports avec les actionnaires (Lausanne: CEDIDAC, 2001),
pp- 85-115.

Peter, Henry and Francesca Cavadini, ‘Art. 706 CO’ in Pierre Tercier and Marc
Amstutz (eds.), Commentaire romand: Code des Obligations II (Basel:
Helbing & Lichtenhahn, 2008), pp. 1024-1033.



444 BIBLIOGRAPHY

‘Art. 706b CO’ in Pierre Tercier and Marc Amstutz (eds.), Commentaire
romand: Code des Obligations II (Basel: Helbing & Lichtenhahn, 2008),
pp. 1036-1040.

‘Art. 717 CO’ in Pierre Tercier and Marc Amstutz (eds.), Commentaire romand:
Code des Obligations II (Basel: Helbing & Lichtenhahn, 2008),
pp- 1109-1115.

Peter, Simone, Public Interest and Common Good in International Law (Basel:
Helbing & Lichtenhahn, 2012).

The Global Public Interest (Basel: Helbing & Lichtenhahn, 2011).

Peters, Anne, ‘The Constitutionalization of International Organizations’ in Neil
Walker, Jo Shaw and Stephen Tierney (eds.), Europe’s Constitutional Mosaic
(Oxford: Hart, 2011), pp. 253-285.

Peters, Anne and Stefan Suter, ‘Representation, Discrimination, and Democracy:
A Legal Assessment of Gender Quotas in Politics’ in Linda C. McClain and
Joanna L. Grossmann (eds.), Gender Equality: Dimensions of Women’s Equal
Citizenship (Cambridge University Press, 2009), pp. 174-200.

Peters, Anne, Lucy Kochlin, Till Forster and Gretta Fenner Zinkernagel (eds.),
Non-state Actors as Standard Setters (Cambridge University Press, 2009).

Petersen, Luke, ‘Argentina Objects to Attempt to Disqualify Arbitrator Because of
His Prior Academic Writings, Investment Arbitration Reporter, 3 (2010),
15-16.

Pieth, Mark, ‘Korruption’ in Jirg-Beat Ackermann and Giinter Heine (eds.),
Handbuch des Schweizerischen Wirtschaftsstrafrechts (forthcoming 2012).

Pieth, Mark and Rhada Ivory (eds.), Corporate Criminal Liability (Heidelberg:
Springer, 2011).

Pieth, Mark, Lucinda A. Low and Peter J. Cullen (eds.), The OECD Convention on
Bribery: A Commentary (Cambridge University Press, 2007).

Plattner, Marc F, ‘Populism, Pluralism, and Liberal Democracy, Journal of
Democracy, 21 (2010), 81-92.

Pope, Jeremy (ed.), The Transparency International Sourcebook (Berlin: TI, 1996).

Popitz, Heinrich, Phidnomene der Macht (Tibingen: Mohr Siebeck, 2nd edn,
1992).

Powers, Joan, ‘Overview of the Rules on Conduct and Ethics at the IMF in Chris de
Cooker (ed.), Accountability, Investigation and Due Process in International
Organizations (Leiden: Martinus Nijhoff Publishers, 2005), pp. 53-62.

Prosser, Tony, Law and the Regulators (Oxford: Hart Publishing, 1997).

Puchalski, Christina M., Zhenshao Zhong, Michelle M. Jacobs, Ellen Fox, Joanne
Lynn, Joan Harrold, Anthony N. Galanos, Russell S. Phillips, Robert M. Califf
and Joan M. Teno, ‘Patients Who Want Their Family and Physician to Make
Resuscitation Decisions for Them: Observations from SUPPORT and HELP’,
Journal of the American Geriatrics Society, 48 (5 Suppl) (2000), 84-90.

BIBLIOGRAPHY 445

Rafolisy, Patrick Y. N., ‘Protection juridique de I'integrite morale et dévelop-
pement durable: le cas de Madagascar’, unpublished PhD thesis, University
of Limoges (2008).

Rappaport, Alfred, Creating Shareholder Value: A Guide for Managers and Investors
(New York: The Free Press, 2nd edn, 1998).

Redfern, Alan and Martin Hunter, Law and Practice of International Commercial
Arbitration (London: Sweet & Maxwell, 4th edn, 2004).

Reed, Quentin, ‘Regulating Conflicts of Interest in Challenging Environments:
The Case of Azerbaijan’, U4 Issue (2010), 1-17.

‘Sitting on the Fence — Conflicts of Interests and How to Regulate Them,
U4 Issue (2008), 1-27.

Reinisch, August, ‘Maffezini v Spain Case’ in Riidiger Wolfrum (ed.), The Max
Planck Encyclopedia of Public International Law (Oxford University Press,
2008), online edition. Available at www.mpepil.com (last accessed
15 December 2011).

Reisman, W. Michael, W. Laurence Craig, William Park and Jan Paulsson, Inter-
national Commercial Arbitration (New York: University Casebook Series,
1997).

Reno, William, Corruption and State Politics in Sierra Leone (Cambridge University
Press, 1995).

Rhoden, Nancy K., ‘Litigating Life and Death’, Harvard Law Review, 102 (1988),
375-446.

Richelieu, Armand-Jean du Plessis, (Evres du cardinal de Richelieu (Paris:
Tallandier, 1929).

Riles, Annelise, ‘Property as Legal Knowledge: Means and Ends’, Journal of the
Royal Anthropological Institute, 10 (2004), 775-795.

Rosenthal, Alan, ‘Legislative Behavior and Legislative Oversight), Legislative Studies
Quarterly, 6 (1981), 115-131.

Ross, Stephen A., ‘The Economic Theory of Agency: The Principal’s Problem),
American Economic Review, 63 (1973), 134-139.

Rotberg, Robert I, “The Failure and Collapse of Nation-States: Breakdown,
Prevention, and Repair’ in Robert I. Rotberg (ed.), When States Fail: Causes
and Consequences (Princeton University Press, 2004), pp. 1-49.

Roth Pellanda, Katja, Organisation des Verwaltungsrates (Ziirich: Dike, 2007).

Rubino-Sammartano, Mauro, International Arbitration Law and Practice (The
Hague: Kluwer International, 2nd edn, 2001).

Rubins, Noah and Bernhard Lauterburg, ‘Independence, Impartiality and Duty of
Disclosure in Investment Arbitration’ in Christina Knahr, Christian Koller,
August Reinisch and Walter Rechberger (eds.), Investment and Commercial
Arbitration — Similarities and Divergences (The Hague: Eleven International
Publishing, 2010), pp. 153-180.



446 BIBLIOGRAPHY

Ruck, Erwin, Schweizerisches Verwaltungsrecht, Erster Band: Allgemeiner Teil
(Ziirich: Polygraphischer Verlag, 1934).

Ruiz Fabri, Héléne and Jean-Marc Sorel (eds.), Indépendance et impartialité des
juges internationaux (Paris: Pedone, 2010).

Saint-Martin, Denis, ‘The Watergate Effect: Or, Why is the Ethics Bar Constantly
Rising?’ in Christine Trost and Alison L. Gash (eds.), Conflict of Interest and
Public Life: Cross-National Perspectives (Cambridge University Press, 2008),
pp. 35-55.

Saint-Martin, Denis and Fred Thompson, Public Ethics and Governance: Standards
and Practices in Comparative Perspective (Amsterdam: Elsevier, 2006).
Scheinin, Martin, Towards a World Court of Human Rights (Florence: European

University Institute, 2009).

Scheinin, Martin and Malcolm Langford, ‘Evolution or Revolution? Extrapolating
from the Experience of the Human Rights Committee’, Nordic Journal of
Human Rights, 27 (2009), 97-113.

Schermers, Henry and Nils Blokker, International Institutional Law (Boston:
Martinus Nijhoff, 5th edn, 2011).

Schill, Stephan W., The Multilateralization of International Investment Law (Cam-
bridge University Press, 2009).

Schindler, Benjamin, Die Befangenheit der Verwaltung (Zirich: Schulthess 2002).

‘Ethikforderung in der Verwaltung: Modetrend oder Notwendigkeit?’, Schwei-
zerisches Zentralblatt fiir Staats- und Verwaltungsrecht, 104 (2003), 61-81.

‘Grundlagen des Verwaltungsrechts — Staat, Verwaltung und Verwaltungsrecht:
Schweiz (§ 49)’ in Armin von Bogdandy, Sabino Cassese and Peter M.,
Huber (eds.), Handbuch lus Publicum Europaeum, vol. 3 (Heidelberg: C.F.
Miiller 2010), pp. 317-354.

Verwaltungsermessen: Gestaltungskompetenzen der Offentlichen Verwaltung in
der Schweiz (Zirich: Dike, 2010).

Schluep, Walter R., ‘Schutz des Aktionirs auf neuen Wegen?’, Schweizer Aktienge-
sellschaft, 33 (1961), 137-188.

Schmidt, Dominique, Les conflits d’intéréts dans la société anonyme (Paris: Joly,
2nd edn, 2004).

Schmidt, Manfred G., Demokratietheorien: Eine Einfiihrung (Opladen: Leske +
Budrich, 5th edn, 2010).

Schmidt-Assmann, Eberhard, Das Verwaltungsrecht als Ordnungsidee: Grundlagen
und Aufgaben der verwaltungsrechtlichen Systembildung (Berlin and Heidel-
berg: Springer, 2nd edn, 2004).

Schneider, Uwe H., ‘Commentary on § 52’ in Franz Scholz (ed.), GmbH-Gesetz,
Kommentar (Cologne: Otto Schmidt, 10th edn, 2006-2009), pp. 3000-3197.

Schoch, Claudia, Methode und Kriterien der Konkretisierung offener Normen durch
die Verwaltung: Eine Untersuchung von Theorie und Praxis anhand

BIBLIOGRAPHY 447

ausgewdhlter durch die Bundesverwaltung zu erteilender wirtschaftspolitischer
Bewilligungen (Ziirich: Schulthess, 1984).

Schott, Ansgar, Insichgeschift und Interessenkonflikt (Ziirich: Schulthess, 2002).

Schreuer, Christoph and Christian Ebner, ‘Art. 100’ in Bruno Simma (ed.), The
Charter of the United Nations: A Commentary, vol. I (Oxford University
Press, 2nd edn, 2002), pp. 1230-1251.

Schreuer, Christoph, Loretta Malintoppi, August Reinisch and Anthony Sinclair,
The ICSID Convention. A Commentary (Cambridge University Press, 2nd
edn, 2009).

Schwarz, Daniel, Zwischen Fraktionszwang und freiem Mandat: Eine Untersuchung
des fraktionsabweichenden Stimmverhaltens im schweizerischen Nationalrat
zwischen 1996 und 2005 (Norderstedt: Books on Demand, 2009).

Schwarzenberger, Georg and Edward Duncan Brown, A Manual of International
Law (Milton: Professional Books Limited; South Hackensack: Fred
B. Rothman & Co, 6th edn, 1976).

Shapiro, Susan P.,, ‘The Social Control of Impersonal Trust, American Journal of
Sociology, 93 (1987), 623-658.

Tangled Loyalties: Conflict of Interest in Legal Practice (Ann Arbor: University of
Michigan Press, 2002).

‘When Life Imitates Art: Surrogate Decision Making at the End of Life, Topics
in Stroke Rehabilitation, 14 (2007), 80-92.

Shaw, Malcolm N., International Law (Cambridge University Press, 6th edn,
2008).

Sheppard, Audley, ‘Arbitrator Independence in ICSID Arbitration’ in
Christina Binder, Ursula Kriebaum, August Reinisch and Stephan
Wittich (eds.), International Investment Law for the 21st Century: Essays
in Honour of Christoph Schreuer (Oxford University Press, 2009),
pp. 131-156.

Shleifer, Andrei and Robert W. Vishny, ‘A Survey of Corporate Governance,
Journal of Finance, 52 (1997), 737—789.

Simonart, Valerie, ‘Conclusions générales’ in Marc Ekelmans et al. (eds.), Les
conflits d’intéréts (Brussels: Bruylant, 1997), pp. 297-328.

Singhal, Shivani, ‘Independence and Impartiality of Arbitrators, International
Arbitration Law Review, 11 (2008), 124-132.

Smith, Adam, An Inquiry into the Nature and Causes of the Wealth of Nations
(Oxford: Clarendon Press, 1979 [1776]).

Smith, D. Gordon, ‘The Critical Resource Theory of Fiduciary Duty’, Vanderbilt
Law Review, 55 (2002), 1399-1497.

Soeharno, Jonathan, The Integrity of the Judge (Farnham: Ashgate, 2009).

Sorkin, Andrew Ross, Too Big To Fail, Inside the Battle to Save Wall Street (London:
Penguin Books, 2010).



448 BIBLIOGRAPHY

Speck, Bruno Wilhelm, ‘Conflict of Interest: Concepts, Rules and Practices
Regarding Legislators in Latin America, The Latin Americanist, 49 (2006),
65-97.

Stark, Andrew, ‘Comparing Conflict of Interest across the Professions’ in Michael
Davis and Andrew Stark (eds.), Conflict of Interest in the Professions (New
York: Oxford University Press, 2001), pp. 335-351.

Conflict of Interest in American Public Life (Cambridge, Mass.: Harvard Univer-
sity Press, 2000).

Stigler, George J., “The Theory of Economic Regulation,, Bell Journal of Economics
and Management Science, 2 (1971), 3-21.

Stokes, Susan C., ‘Political Parties and Democracy, Annual Review of Political
Science, 2 (1999), 243-267.

Stout, Lynn A., Why We Should Stop Teaching Dodge v. Ford — Law-Econ Research
Paper (UCLA School of Law, 2007).

Straumann, Tobias, The UBS Crisis in Historical Perspective, Expert Opinion pre-
pared for delivery to UBS AG (University of Ziirich, 2010).

Strauss, Peter, ‘Disqualifications of Decisional Officials in Rulemaking’, Columbia
Law Review, 80 (1980), 1010-1027.

Strom, Kaare, ‘Rules, Reasons and Routines: Legislative Roles in Parliamentary
Democracy’ in Wolfgang C. Miller and Thomas Saalfeld (eds.), Members of
Parliament in Western Europe: Roles and Behaviour (London: Cass, 1997),
pp. 155-174.

Sturm, Gerd, Die Inkompatibilitit: Eine Studie zum Problem der Unvereinbarkeiten
im geltenden deutschen Staatsrecht (Munich: C. H. Beck, 1967).

Stutz, Bettina and Hans Caspar von der Crone, ‘Kontrolle von Interessenkonflikte im
Aktienrecht] Schweizerische Zeitschrift fiir Wirtschaftsrecht, 75 (2003), 102-110.

Styles, Scott C., ‘Judicial Impartiality: Involvement, Opinion and the Judicial
Oath, Edinburgh Law Review, 13 (2009), 312-316.

Sunstein, Cass R. and Adrian Vermeule, ‘Interpretation and Institutions’, Michigan
Law Review, 101 (2003), 885-951.

Svenson, Ola, ‘Are We All Less Risky and More Skillful than Our Fellow Drivers?,
Acta Psychologica, 47 (1981), 143-148.

Swigart, Leigh, ‘The National Judge: Some Reflections on Diversity in Inter-
national Courts and Tribunals’, McGeorge Law Review, 42 (2010), 223-241.

Szurek, Sandra, ‘La Charte des Nations Unies constitution mondiale?’ in Jean-
Pierre Cot and Alain Pellet (eds.), La Charte des Nations Unies: Commen-
taire article par article, (Paris: ed. Economica, 2005), pp. 29-68.

‘La composition des jurisdictions internationales permanents: I’émergence de
nouvelles exigences de qualité et de représentativité, Annuaire frangais de
droit international, 56 (2010), 41-78.

BIBLIOGRAPHY 449

Tamanaha, Brian Z., Law as a Means to an End: Threat to the Rule of Law
(Cambridge University Press, 2006).

Tarassenko, Serguei and Ralph Zacklin, ‘Independence of International Civil
Servants (Privileges and Immunities)’ in Chris de Cooker (ed.), Inter-
national Administration: Law and Management Practices in International
Organisations (Leiden: Martinus Nijhoff, 2009), pp. 483-497.

Thévenoz, Luc and Rashid Bahar, Conflict of Interest: Corporate Governance &
Financial_Markets (Alphen aan den Rijn: Kluwer International, 2007).
Thomas, Craig W., ‘Maintaining and Restoring Public Trust in Government
Agencies and Their Employees, Administration ¢ Society, 30 (1998),

166-193.

Thompson, Dennis E, Two Concepts of Corruption. Paper presented at the Confer-
ence on Corruption and Democracy (Vancouver: University of British
Columbia, 8-9 June 2007).

‘Understanding Financial Conflicts of Interest, New England Journal of Medi-
cine, 329 (1993), 573-576.

Tomuschat, Christian, ‘National Representation of Judges and Legitimacy of
International Jurisdictions: Lessons from ICJ to ECJ?’ in Ingolf Pernice,
Juliane Kokott and Cheryl Saunders (eds.), The Future of the European
Judicial System in a Comparative Perspective (Baden-Baden: Nomos, 2006),
pp. 183-150.

Torrione, Henri, ‘Art. 674 CO’ in Pierre Tercier and Marc Amstutz (eds.), Com-
mentaire romand: Code des Obligations II (Basel: Helbing & Lichtenhahn,
2008), pp. 710-712.

Trakman, Leon, ‘The Impartiality and Independence of Arbitrator Reconsidered’,
International Arbitration Law Review, 10 (2007), 124—135.

Trigo Trindade, Rita, ‘Corporate Governance — La responsabilité des conseils
d’administration dans les sociétés, European Review of Private Law, 8
(2000), 281-320.

‘Le devoir de fidélité des dirigeants de la société anonyme lors de conflits
d’intéréts), Semaine Judiciaire, 15 (1999), 385412,

Trigo Trindade, Rita and Rashid Bahar, ‘Droits des actionnaires minoritaires en
Suisse’, Institut suisse de droit comparé (ed.), Rapports suisses présentés au
XVIéme Congres international de droit comparé (Zirich: Schulthess, 2002),
pp- 381-458.

Trost, Christine and Alison L. Gash (eds.), Conflict of Interest and Public Life:
Cross-National Perspectives (Cambridge University Press, 2008).

Truchet, Didier, Droit administratif (Paris: Presses Universitaires de France, 2010).

Tsatsos, Dimitris Th., Die parlamentarische Inkompatibilitit von offentlichen
Bediensteten (Bad Homburg: Gehlen, 1970).



. —

450 BIBLIOGRAPHY

Tupman, W. Michael, ‘Challenge and Disqualification of Arbitrators in Inter-
national Commercial Arbitration, International and Comparative Law
Quarterly, 38 (1989), 26-52.

Uhlmann, Felix, ‘Die Neutralitit der Verwaltung’, Schweizerisches Zentralblatt fiir
Staats- und Verwaltungsrecht, 108 (2007), 211-225.

Urofsky, Melvin 1., Louis D. Brandeis — A Life (New York: Pantheon Books, 2009).

Urueria, René, ‘In the Search of International Homo Economicus: Individual
Agency and Rationality in Global Governance, Finnish Yearbook of Inter-
national Law, 19 (2008), 343-373.

Vagts, Detlev, ‘Challenges to Executive Compensation: For the Markets or the
Courts?’, Journal of Corporation Law, 8 (1983), 231-276.

‘The International Legal Profession: A Need for More Governance?, The
American Journal of International Law, 90 (1996), 250-261.

Vandenhole, Wouter, The Procedures Before the UN Human Rights Treaty Bodies:
Divergence or Convergence? (Antwerp: Intersentia, 2004).

Vermeule, Adrian, Judging under Uncertainty: An Institutional Theory of Legal
Interpretation (Cambridge, MA: Harvard University Press, 2006).

Vigouroux, Christian, Déontologie des fonctions publiques (Paris: Dalloz, 2006).

Vischer, Frank and Fritz Rapp, Zur Neugestaltung des Aktienrechts (Berne: Stimp-
fli, 1968).

Wade, William and Christopher Forsyth, Administrative Law (Oxford University
Press, 10th edn, 2009).

Waline, Jean, Droit administratif (Paris: Dalloz, 22nd edn, 2008).

Warren, Kenneth E, Administrative Law in the Political System (Cambridge: West-
view, 4th edn, 2004).

Watter, Rolf, ‘Art. 718 OR’ in Heinrich Honsell, Nedim P. Vogt and Rolf Watter
(eds.), Basler Kommentar zum Schweizerisches Privatrecht: Obligationenrecht
(Basel: Helbing & Lichtenhahn, 2012), pp. 1127-1137.

‘Art. 718a OR’ in Heinrich Honsell, Nedim P. Vogt and Rolf Watter (eds.),
Basler Kommentar zum Schweizerischen Privatrecht: Obligationenrecht
(Basel: Helbing & Lichtenhahn, 2012), pp. 1137-1145.

Watter, Rolf and Karim Maizar, ‘Structure of Executive Compensation and Con-
flicts of Interests — Legal Constraints and Practical Recommendations
under Swiss Law’ in Luc Thévenoz and Rashid Bahar (eds.), Conflicts of
Interest, Corporate Governance and Financial Markets (Alphen aan den Rijn:
Kluwer International, 2007), pp. 31-84.

Watter, Rolf and Katja Roth Pellanda, ‘Art. 716a OR’ in Heinrich Honsell, Nedim
P. Vogt and Rolf Watter (eds.), Basler Kommentar zum Schweizerischen
Privatrecht: Obligationenrecht (Basel: Helbing & Lichtenhahn, 2012).

‘Art. 717 OR’ in Heinrich Honsell, Nedim P. Vogt and Rolf Watter (eds.), Basler
Kommentar zum Schweizerischen Privatrecht: Obligationenrecht (Basel: Helb-
ing & Lichtenhahn, 2012), pp. 1112-1127.

BIBLIOGRAPHY 451

‘Art. 718b OR’ in Heinrich Honsell, Nedim P. Vogt and Rolf Watter (eds.),
Basler Kommentar zum Schweizerischen Privatrecht: Obligationenrecht
(Basel: Helbing & Lichtenhahn, 2012), pp. 1145-1149.

Watter, Rolf and Till Spillmann, ‘Corporate Social Responsibility - Leitplanken fiir
den Verwaltungsrat Schweizerischer Aktiengesellschaften) Gesellschafts- und
Kapitalmarktrecht (2006), 94-116.

Weale, Albert, ‘Needs and Interests’ in Edward Craig (ed.), Routledge Encyclopedia
of Philosophy, vol. 7 (London & New York: Routledge, 1998), pp. 752-755.

‘Public Interest’ in Edward Craig (ed.), Routledge Encyclopedia of Philosophy,
vol. 7 (London: Routledge 1998), pp. 832-835.

Weber, Rolf H. and Giovanni Biaggini, Rechtliche Rahmenbedingungen fiir verwalt-
ungsunabhdngige Behordenkommissionen (Zirich: Schulthess, 2002).
Wehberg, Hans, ‘Le probléme de la mise de la guerre hors la loi’, Recueil des Cours
de U'Académie de Droit International de La Haye, 24 (1928), 147-306.

The Outlawry of War (Washington DC: Carnegie Endowment for International
Peace, 1931).

Weiler, Joseph H.H., The Rule of Lawyers and the Ethos of Diplomats: Reflections
on the Internal and External Legitimacy of WTO Dispute Settlement
(Cambridge: Harvard Law School, 2000).

Weingast, Barry R., “The Congressional-Bureaucratic System: A Principal Agent
Perspective (with Applications to the SEC), Public Choice, 44 (1984),
147-191.

Weingast, Barry R. and Mark Moran, ‘Bureaucratic Discretion or Congressional
Control? Regulatory Policymaking by the Federal Trade Commission’,
Journal of Political Economy, 91 (1983}, 765-800.

Weiss, Thomas G., ‘International Bureaucracy: The Myth and Reality of the
International Civil Service, International Affairs, 58 (1982), 287-306.
Welch, Edward P. and Andrew J. Turezyn, Folk on the Delaware General
Corporation Law: Fundamentals (New York: Aspen Publisher, 5th edn,

2005).

Widmer, Peter, Dieter Gericke and Stefan Waller, ‘Art. 754 OR’ in Heinrich
Honsell, Nedim P. Vogt and Rolf Watter (eds.), Basler Kommentar zum
Schweizerischen Privatrecht: Obligationenrecht (Basel: Helbing & Lichten-
hahn, 2012), pp. 1445-1462.

Wilson, Timothy D. and Daniel T. Gilbert, ‘Affective Forecasting: Knowing What
to Want, Current Directions in Psychological Science, 14 (2005), 131-134.

Wohlmann, Herbert, Die Treuepflicht des Aktiondrs: die Anwendung eines allgemei-
nen Rechtsgrundsatzes auf den Aktiondr (Zurich: Schulthess, 1968).

Woozley, Anthony D., ‘No Right Answer’, The Philosophical Quarterly, 29 (1979),
25-34.

Worms, Jean-Pierre, ‘Le préfet et ses notables, Sociologie du travail, 3 (1966),
249-275.



452 BIBLIOGRAPHY

Wright, Quincy, ‘The Outlawry of War, American Journal of International Law, 19
(1925), 76-103.

Yamamoto, Hironori, Tools for Parliamentary Oversight: A Comparative Study of 88
National Parliaments (Geneva: Inter-Parliamentary Union, 2007).

Yannaca-Small, Catherine, ‘Transparency and Third Party Participation in
Investor-State Dispute Settlement Procedures’ in Organisation for Eco-
nomic Co-Operation and Development (OECD) (ed.), International Intvest-
ment Law: A Changing Landscape (Paris: OECD, 2005).

Yu, Hong-Lin and Laurence Shore, ‘1 ndependence, Impartiality and Immunity of
Arbitrators — US and English Perspectives) International and Comparative
Law Quarterly, 52 (2003), 935-967.

Zartman, William L, Collapsed States: The Disintegration and Restoration of Legit-
imate Autherity (Boulder: Lynne Rienner, 1995),

Zerbes, Ingeborg, ‘Commentary on Article 1’ in Mark Pieth, Lucinda A. Low and
Peter ]. Cullen (eds.), The OECD Convention on Bribery: A Commentary
(Cambridge University Press, 2007), pp. 45-172.

Zobl, Dieter, ‘Probleme der organschaftlichen Vertretungsmacht, Zeitschrift des
Bernischen Juristenvereins, 125 (1989), 289-315,

Zucco Jr., Cesar, ‘Ideology or What? Legislative Behaviour in Multiparty Presiden-
tial Settings, The Journal of Politics, 71 (2009), 1076-1092.



